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Conclufon of the Proceedings 


to the Speech relating to the 
‘Daty on Sweets, with whith we 
our laff Number. 


AM plad to find, that 

every Gentleman who 

@ has urgu’d for or againtt 

Y the Queition notw before 

ts, feems to be of Opi- 

fiion, that. the Supplies we have al- 
teady vored, ought to be made good 
fome Way or other. When chefe Sup- 
tlic od ee. I eafily forefaw, 
t the Malt-Tax, and a Land-Tax 
of 2s. in the Pound, would siot be 
fafficient for anfwering thetn ; arid I 
conifefs, tho’ I faw the Neceflity of 
the Supplies we had agreed to, I was 
tinder fome Uneafinefs to tirink how 
it was poffible to make good thie De- 
ficiency 5 becaufe I thought ic would 
be hard to load the People with any 
few or additional Tax, or to make 
any Encroachment upon the Sinking 
Fond : But my Uneafinefs was fully 
retoved, as foon as my Honourable 
Friend had explained the Method he 
had thought of, for making good that 
Deficiency, The Method he propo- 





and Debates in the Third Seffion of the peefeni 
Parliament. 


fed, and which wwe have now under 
our Confideration, appeared to me fo 


' eafy, and (I beg Leave to fay) fo 


ingenions, that I imagined it would 
have been agreed t0 without any Op- 
pofition ; bne this is a Fare, which, 


. Fam glad to find, few or no Propo- 


fitions are Jike to meet with in rhis 


| Houfe s for a bad one oughr, and 


hope always will be oppofed ; anda 
good one derives great Advantages 
from Oppofition, becaufe its Uteful+ 
nefs appears from thence ima much 
elearer Light. As I very inuch ap- 
prove of the Method propofed by my 
Henonrable Friend, for making good 
the Deficiency of the Supplies for 
this Year, I fall endeavour to xe- 
thiove the Objedtions thar have been 
ffiadé to it; andthen I fhall endeavour 
to {hew the Enjuftice and Impoffilili> 
ty of the other Methods that have 
been propofed, or rather himed at 
in this Debate. 

¥ as heartily with, as any Gentle. 
man can do, that we could conrract 
the pablick Expénce {© as to muke 
the Male-Tax, and a Dand-Tax of 
2s. inthe Pound, fofficienr to anfwer 
it yearly ; ut the Publick Expence, 
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us to its Quantity, neither depends 
upon our Refolutions, nor upon the 
Will and Pleafure of thofe who have 
the Honour to be in the Adminiftra- 
tion of our Government. The an- 
nual publick Expence in this Country, 
as well as in every other Country, 
depends upon the Neceffities of the 
the Government only, and ought to 
be increafed or diminifhed only accor- 
ding to thofe Neceflities. In arbitra- 
xy Countries, the Minifters are the 
only Judges of thofe Neceffities, and 
of the Sums thar will be fufficient for 
anfwering, as well as of the Ways 
and Means moft proper for raifing 
them; but, in this happy Country, 
our Minifters are no Judges in either 
of thefe Refpects : Their Bufinefs is 
only to lay before Parliament, what 
they think will be the Neceffities of 
our Government for the enfiring Year ; 
and what Sums they think will be 
fufficient for anfwering thofe Neceffi- 
ties, When they have done fo, they 
are, as ic were, fundti officio, they 
have nothing more to do; for, the 
Parliament is then to judge, whether 
thofe Neceflities are real : Whether a 
lefs Sum may not be fufficient for an- 
fwering thofe Neceflities ; and what 
Ways and Means are moft proper for 
raifing thofe Sums that fhall be thought 
neceflary. Of thefe three Queftions, 
we have already determined the two 
firft, and now we have the third un- 
der our Confideration. 

In determining this third Queftion, 
we certainly ought to chufe fuch Ways 
and Means as may be fufficient for 
the End propofed; fuch as may be 
icait burthenfome to the People, and 
fuch as may feem to occafion the few- 
eft Murmurings againft .the Govern- 
ment; and that the Method now pro- 
pofed to us, has every one of thefe 
three Advantages, will beft. appear 
from anfwering the feveral Objeétions 
that have been made to it. I fhall 


grant, that fome Sort of Compuarifon 
: I , we 





People for thofe Purpofes, is feldom 


may be made between the publick Re- 
venue of a Nation, and a private 
Man’s Eftate; and that a Mortgage 
upon either, muft be a Lofs to Pofte. 
rity, and a Diminution of the Eftate, 
till that Mortgage ‘be cleared ; but 
there is a very great Difference be- 
tween what may be called a Lofs to 
Pofterity, and what may be called 
doing them a real Injury. A private 
Man, who mortgages his Eftate in 
order to fupport his Luxury or Ex- 
travagance, does a real Injury to his 
Pofterity : But he, who by fome 
crofs Accident is obliged to mortgage 
his Eftate, for the Prefervation of 
himfelf and Family, does no Injury 


to his Pofterity, though he fubjeGs’ 


them to a Lofs, In the fame Man- 
ner, a Nation may often, for Self- 
Prefervation, be obliged to be at a 
much greater publick Expence than 
can poflibly be raifed within the 
Year, and muft then neceffarily mort- 
gage fome Part of its publick Reve- 
nue; which is fo far from being an 
Injury to Pofterity, that there is no- 
thing more juft and Reafonable ; be- 
caufe, as future Generations are to 
reap a great Part of the Benefit, they 
ought to pay fome Part of the Ex. 
pences which were neceffary for ob- 
taining or preferving that. Benefit. 
Not only Neceflity, therefore, but 
even common Juftice may fomerimes 
require, that a publick Debt fhould 
be contraéted, rather than lay too 
heavy a Load upon the People for 
any one Year, or for any Number of 
Years ; and whatever Inconvenien- 
cies or Difadvantages fuch a Meafure 
may be. attended with, the Neceflity 
of Affairs will always be a full Ju- 
{tification of thofe who purfue it. 
But I cannot think the Difadvantages 
attending fuch a Meafure, are near fo 


grievous as has been reprefented ; for, | 


as to the Inrereft and Charges of 
Management, the Money paid by the 
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any real Lofs to the Narion, becaufe 
it is generally all divided among our 
own People ; there is but a very “fmall 
Share of the Intereft belongs to Fo- 
reigners ; and what goes out that 
Way, is ‘attended with this Advan- 
tage, that it procures the Nation fome 
Friends in foreign States, who have 
often great Weight in their Councils, 
and confequently may prevent their 
joining in any Meafures with our 
Enemies. Then, as tothe Effect this 
" Meafure may have upon the Manage- 
ment of publick Money ; I hope it 
will not be faid that Minifters are 
to be judged or punifhed by the Peo- 
ple, in a mobbifh and riotous Man- 
ner; their Conduét is always to he 
enquired into and judged of by the 
Repreientatives of the People in Par- 
liament affembled 5 and furtly no 
Gentleman of this Honfe will ever 
be influenced on any fuch Occafion, 
by what the People feel, or fay they 
feel ; nor can we fuppofe, that any 
Gentleman ‘of this Houfe will ever 
¢ of any Article -of Expence 
propofed, ‘only becanfe his Pofteriry, 
and not he, are‘to fuffer for ir. 
“I fhoald be glad we could raife the 
ies of this Year within the Year : 
I fhould be glad our publick Necefii- 
ties never retired any greater Ex- 
pence than what the pubjick Revenue 
would anfiver ; but for the Reafons I 
have given, I cannot admit it asa 
general and infallible Maxim, that 
we ought never to contraét any pub- 
lick Debt, or make any publick Mort- 
gage; for when it becomes neceffary 
to raife any jarge Sum for the Ser- 
vice of any one Year, I fhall be for 
giving the People fuch a fufficient 
Time for paying it, as may not fub- 
je them to any great Difficulty. In 
private Life, ir has always been look’d 
on as an Advantage and an Eafe to a 
Man, co give him feveral Terms for 
paying a large Sum of Money ; and 
the Cafe is the fame with Refpect to 





the Pedple, it will be much more 
advanrageous and eafy for them to pay 
400,0004, with the growing Inceref 
in 17 Years, than to pay 400,: o00/, 
at one Payment, in any Manner you 
can ive for raifing it ; fo that 
if the Method now under our Co 
deration were really a Nera at 
fome Part of our former Revevue, 
and confequently a Diminution of the 
publick Eftare, I fhall be for agreeing 
to it: But it is really neither the one 
nor the other ; it is an Improvemenc 
of the publick Revenue and Ettate ; 
, 
and furely Pofterity cannot find Faule 
with us for mortgaging for a fens 
Years only, the Produce of thar Im- 
provement. If a private Genrleman 
fhould by any Improvement add roo / 
a Year to his Eftate, and mortgage 
that Improvement for’ 17 Years only, 
furely his Son would have no Re: 
to blame his Condué, even ch os 
he fhould die immediately after ha- 
ving made that Improvemenc and 
Mortgage, and all future Generations 
would have Reafon co biefs him. 
From this fingle Confiderarion, all 
thofe Objeétions that are founded on 
the Inconveniencies of mortgaging 
the publick Revenue muft vanith ; and 
the Debt to be contraéted is fo fm: ll, 
and the Interett it is to be borrow’d 
at fo low, that it can no Way affect 
che natural Intereft of Money, either 
on publick or private Securities. Now 
with Refpeét to the Objeétion which 
impeaches the Propofition under ou: 
Confideration ; which being either a 
Propofition for a new Tax, or a Pro- 
pofition for making an Encroachment 
on the Sinking Fund, I was, indeed, 
not a litcle furprifed to hear ir nor 
only faid, but infifted on, that the 
Duty to be propofed to be laid upon 
any Sort of Sweets was a new Tax ; 
confidering how general the Words 
are of all the A&s of Parliament by 
which the Duty was eftablithed oy 
continu’d, The Words of that Law 
M oo ul 
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in King Wiliiam’s Time, by which 
a Duty was firft laid upon Seweets, 
are, For every Gallan of mix’d Li- 
guors, commonly call’d Sweets, made 

Foreign or Englifh Material: : 
And by the A& of the sth of the lare 
Queen, by which the prefenr Duty 
was firft eftablifhed, rhe Words are, 
For every Barrel of Sweets made for 
Sale. *Tis true, a Doube has fince 
axifen from the Defcription of Saveers 
conrained in another A& of King 
Wilfiam’s Reign ; \ut as chat of che 
sth of Queen Anne is a fubfequent 
Law, and as the Words of it are ge- 
ueral, the Incention certainly twas to 
fubje& all Liquors, commonly called 
Scueets, to the prefent Duty, if they 
were made for Sale; therefore we 
souft frppofe, that this Doubt nor be- 
ing clear’d up by a Frial, as well as 
by the Opinion of Lawyers, does not 
proceed from any Neglect in the Offi- 
cers of the Revenue, ar. fiom their 


finding the Opinion of Lawyers a- 
gaint them, buc from every Man’s 
being perfiaaded there was no Founda- 
tion for the Queftion, therefore no 


Man would ftand the Event of « 
Law-Snit upon it ; and the fmall 
Produce of the Duty muft be imputed 
so the fame Caufe ; for as every Man 
knew he mnft pay 365. a Barrel, if 
he made any Sweets for Sale, and 
that, confidering the Height of that 
Duty, he could expeét no Advantage 
by the Sale, therefore very few Per- 
fons attempted to make-any fuch Li- 
quors for fuch a Purpofe, ever fince 
this Duty was impofed. Therefore 
the Duty now propofed to be laid 
on Savets is f far from being a new 
Tax, that every Man in the King- 
dom will look upon it as a Releafe 
from an infiupportable Tax, and as a 
Reftoring him to the full Ufe of his 
Garden and Orchard, which he has 
been deprived of ever fince the pre- 
fent high Duty on Sweets took place. 
I fhall readily acknowledge, that 





the prefent Duty on Sweets ftands ap, 
propriated to the Soath-Sea Company, 
and if the Produce of that Duty had 
ever been, or could ever be worth 
taking any Notice of, the applying 
it to the current Service, would te 
an Encroachment on the Sisking Fund, 
becaufe it would be neceffary to make 
it good to the Sauth-Sea Company out 
of the Sinking Fund ; but the South 
Sea Company can have no Right to 
any Thing but the Produce of the 
prefent Duty.; and if you were to 
abolith the Duty entirely, all that the 
Sauth-Sea Company could lay Claim 
to, would be a future Annuity equal 
to that Produce, at a Medium eyer 
fince the Duty was firft granted to 
them. Suppofe no other or heavier 
Duty had ever been laid on Sawveets 
than 14, per Barrel, which was the 
firft Duty impofed on fuch Liquors; 
fuppofe that Duty had been granted 
to the Sayth-Sea Company for fecu- 
ring to-them the Payment of their 
Annuity ; and fuppofe we were now 
to lay an additional Tax of 115. per 
Barre]. an fuch Liquors; would the 
South-Sea Company haye any Right 
to that additional Tax of 11 5. iper 
Barre] on fuch Liquors ; would the 
South-Sea Company have any Right 


to that additional Tax? Or would: 


the applying of it to the Current Ser- 
vice be any Encroachment upon the 
Sinking Fund ? For the fame Reafon, 
if by any new Regulation you make 
a confiderable Increafe in the Produge 
of the Tax, the South Sea Company 
can pretend no Right to that Increafe 
nor can the Application of it ro the 
current Service be deemed an En- 
croachment upon the Sinking Fuad 
The utmoft that can be pretended. is, 
that a fucure Annuity oughe to be 
paid out of that increafed Produce to 
the Seyth-Sea Company, or co. the 
Sinking Fund, equal to the former 
Produce at a Medium, from the Time 
it was firft appropriated to the Pays 

ment 
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ment of our Debts. Such a furure: 


Amity would, I fay, be the only 


Thing chat. could with any Shadow - 


of Reafon be contended for ; and in 
the prefent Cafe, that Annuity would 
be fo inconfiderable, that it is not to 
be regarded. 

Thus it appears, that the Method 
propofed for making good the Defi- 
ciency in the Supplies for this enfu- 
ing Year, can neither be called a Pro- 
pofition for impofing a new Tax, nor 
can it be called a Propofition for ma- 
kung an Encroachment upon the Sink- 
ing Fund, or upon the Right of the 
$.8. Company. But we have been 
told that the Duty propofed will eicher 
produce Jirtle or nothing, or it will 
fubject a great Number of our People 
to Excife Laws. As to the future 
Produce of the Duty, it is impofiible 
to forerell with any Certuinty what 
it will amount to; but the loweft 
Compuration I ever heard: of was 
20,000/, a Year ; and if the fyrure 
Produce amount to that Sum, it will 
be fufficient for the End yeoyored, 
becaufe it will not only pay the grow- 
ing Inrereft yearly, but will likewife 
pay off a Part of the Principal yearly, 
fothat the whole may be at lait dif 
Charged by the Means of this Dury 
uly. Then as to Excife Laws, I 
have, “tis true, heard 4 great many 
Exclamations againft rhe Rigour of 
fuch Laws, and againft the Inconve- 
iencies and the Confequences of fub- 
compen Deopliiee Sark Laws; bu 

the Misfortune is, that all thefe "sup- 
pofitions axe contradiéted by Expe- 
¥ience ; for we have, for near this 


Century paft, had fuch Laws in this | 


5 without being fenfible of | 
the leaft Inconvenience arifing from 
them ; and I believe rhofe who ae | 
fnbjeét to them live as bappily and as | 
independently us thofe who jare nor. 
Theie Laws are certain and publickly | 
Known, and therefore, thofe who 


i 





are fubje&&tothem can be under no 
Dependence upon rhe Officers bur up- 
on the Laws themfeives: If they 
conformto the Law, they bave aor 
fo. much as a Fayour to alk of any 
Cammifiioner or Officer of Excile ; 
and if any. Officer behave rudely ie 
the Execution of them, or commits 


any Trefpafs, he may be _profecured 
for it, as eafily as any orher Subied. 
This they are fenfible of, aud therg 


fore they have hitherto generall y doxje 

their Duty with as much Civility and 
good Nature as was poffible ; fo that 
fair Traders, who bring themfelves 
under no Sufpicion, are feldom ar 
eyer fubjected to any Inconvenience, 
nor are-they ever vificed or difturbed 
at unfeafonable Hours. 

But fuppofing the Excife Laws to 
-be as dangerous and as oppreilive as 
they have been reprefented, our Far- 
mers, our Wine-Merchants and Vint- 
ners, will be in the fame Cafe they 
.are. at. prefent ; for if any of chem 
Should begin to make Saeers for Sale, 
they would fubject themfelves ro the 
Excife Laws, even as the Duty ftands 
regulated by the Laws now in Bein; 
and though the Confiunption of fach 
Liquors fhould be very much in- 

creafed by diminifhing the Dury, as ir 
probably will, ic does nor neceflarily 
follow that every Farmer who has 
an Elder Hedge, or a Goofberry Buth 
in his Garden, fhould become a Ma 
key of Srweets, no more than it is 
neceflary fox every Man who has an 
Acre.of Barley so become 2 Brewe: 
or a Maledtex : If the Confumption 
fhould bepome. yery extenfive and ge- 
nesal, “sis. certain that proper Perfons 
wall &t up the Trade of making fuch 
Liquors for Sale, and will purchat 
Fruits for that Purpofe from the Far- 
mer.-at a reafonable Price, in the 
{ame Way as Brewers, Diltillers, and 
Malrfers now purchafe their Barley. 
The only Difference J can fee, is, char 


by 
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by this new Regulation, our Farmers, 


will be pnt in a Way of making: an 
Advantage of their Farms, which 
they have been debarred from ever 
fince the high Dury upon Sawveets took 


Place ; and the more Advantages they’ 


are enabled to make of their Farms, 
the berter able will they be to pay 
their Rent to their Landlords ; fo that 
every Landed Gentleman has, in my 
Opinion, great Reafon to approve of 
the Propofition now before us ; for 
if it does not improve the Rent of 
his Eftate, it will at Jeaft contribute 
towards, rendering the Payment of 
that Rent more certain and punétual. 
IE hope I have fully anfwer’d all 
the Objeétions made againft the Pro- 
yofition now before us, and as all the 
Genrlemen who have fpoke upon the 
other Side of the Queftion, have ac- 
knowledged, thac the Supplies we 
‘have agrecd to, ought to be made 
good by fome Means or other, I with 
they had direétly and plainly propo- 
fed fome other Method ; for by fer- 
ting the two Methods in oppofite 
Lights, it would have been very eafy 
to have determined, which of them 
ought to We preferr’d. They have, 
: given us fome Sort of Hint 
of two other Methods, one of which, 
I mean that of an addirional Shilling 
in the Pound upon Land, might have 
bore fome Sort of Comparifon, if the 
Land Tax for this enfuing Year had 
not been already fertled, and the Bill 
aétually brought in; fo chat it is 
now too jate to think of any fuch 
Method ; but if it were otherwife, 
if the Land-Tax were ftill to be fet- 
tled, I am fure it would be-very eafy 
to fhew, that of all the Methods we 
can think-of for raifing Money, that 
of over-loading the Landed Intereft 
is the moft unjuft, the moft grievous, 
and the moft dangerous. Even 25, 
in the Pound upon Land is a great 
deal too much, when the whole pub- 
lick Expence docs not amount to much 





above Two Milions ; for as every 
Man ought in Juftice to be made to 
contibute to the publick Expence, ‘ac. 
cording to the Share of Ruaches he 
poffeffes ; and as the Lands in Greag 
Britain ave not near equal in Valueto 
the other Riches of the Nation, ir is 
doing an Injuftice to the Landed Ip. 
tereft, ro make them contribute one 
Moiery of the publick Charge, which 
wil] be their Cafe for this next enfi 
ing Year. But as the Land-Tax is 
now entirely out of the Queition, [ 
fhall not take up your Time with 
enjarging upon the Subiect. 

The other Method hinted at, isa 
Method extremely plausible in Ap 
pearance, but I queftion much if it 
will ever be found praéticable ; and 
I am fure, it cannot be propofed asa 
Method for raifing any Part of the 
Supplies we have already agreed to 
for this enfuing Year. In Effect, & 
cannot properly be called a Method 
of providing for Supplies ; it is re 
ther a Method for dimintihing the 
ufual neceffary Supplies, and cannot 
therefore come properly before us in 
this Committee. I do not at all que 
ftion but there are many fine-cure Polts 
in this Kingdom, as well as in every 
other, and many ufelefs or extravagant 
Salaries. Someof them might perhaps 
be abolifhed ; bur I doube much if # 
will ever be in our Power to abolith 
them all, and therefore I'm afraid the 
Saving in that Way, upon the feve 
reft Scrutiny, would not amoung to 
near the Sum the Hon. Gentleman 
fuppofes. However, let it amount to 
what it will, ic cannot be made a 
Provifion for the Supplies of this 
next enfuing Year; becaufe, if we 
were immediately to appoint a Com 
mittee for enquiring into that Affair, 
we cannot fuppofe rhat Commitee 
would be able to go thro’ the Bufinefs 
in this Seffion, nay, I doubt much ¥ 
they would be able to make even’ 
partia] Report ; and as many of thol 

Potts, 
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I believe moft of the ufelefs 
ones are held for Life, and are a Sort 
of Freehold, we could. not. at once, 
and without any Confideration,. turn 
‘the prefene Poffeffors out of their 
Freehold ;, therefore, from fuch au 

, the Nation could not ex- 
pot any. great immediate Advantage ; 
at leaft, not fuch a great and imme- 
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“4 diate Advantage as would be fufficient 
hie for making good the Deficiency in 
is the Supplies for this uexe enfuing 
I Year. 
th _T hope I haye fuid enough for con- 
vincing every Gentleman, thar the 
ri Method now under our Confideration, 
\- for making good the Supplies of this 
it next enfuing Year, will, in all. Pro- 
nd moor be fufficient for the End 
sa ed. and thar. of all the Me- 
the ‘that have been propofed, or fo 
to much as hinted at, it is the leaft bur- 
it thenfome, and the leaft liable to oc- 
hod cafion any frefh Murmurs among, the 
re People ; therefore ir is certainly the 
the Method we ought to chufe, Ir is, 
not’ | ideed, in my Opinion, the only Me- 
sin  thod we have to chufe ; for, i think, 
jue BJ have thewa, that the other two 
dofts that have been mentioned, 
sery are both impratticable ; and as I join 
vant in that which feems to be the general 
haps ff) Opimion, thar the Supplies we have 
f ie td voted, ought to be made good, 
ith (1 think Iam both in Honour, and 
the [— Confcience bound to give my Affent 
eve | the Propofition now before us, 
f to fe it is the only Method we can 
mah fg Chufe “for doing that which every 
to @ Sentleman acknowledges ought to be 
de a done. 
this : 
r we This is the Subftance of the feveral 
som» ff Debates which happen’d in this Af 
flair, fair relating to Sweets ;-in which, 
virtee § thole who were for the Duty, got the 
Gnefs upon every Divifion except one, 
chit & Which was in Relation to that Claufe 
yen ® in the Bill, whereby it is provided, 
thofe fe that nothing in that Act contained 











fhould extend, or be con{trued to ex- 
tend, to charge with any Duty, fuch 
Wine as the Ow ners or Occnpiers of 
Britifh Vineyards fhould make fiom 
the Juice of Rriti/s Grapes only grow 
ing thereon ; for the Adding of any 
fuch Clanfe,, or the Exempring 

fuch Liquors froin the Duty on Sqwee 
was likewife oppofed by moft of rh off 
who were Favourers ef the Duty and 
Bill ; however, upon a Divifion 
was carryd again{ft them, and the 
Clanfe as it now ftands, was accor 
dingly inferred in the Bill. 


Having now given an Acconnt. of 
all the important Debates which hap- 
pened in the Commitiees of Supply 


and Ways and Means, or that were 


occafioned by the Refolutions of e- 
ther of thefe Commitrees, we {hall 
proceed to give ai Account -of the 


+ Proceedings and Debates relating to 


the Murder of Captain Porteous by 
the Mob at Edinburgh. 


In our Regiffer, No. 87, from Page 
371, ta Page 387. we gave an Ac- 
count how that Affair came firft rm 
be introduced in the Houfe of P—rs= 
and alfo the feveral Refolutions which 
thar Honfe, then came to, the laft of 
which was, That all the Perfons thew 
ordered to attend, fhould attend on 
that Day Month. 

In the mean Time, viz. on Thur 
day March 3, the Duke of N-——/e 
prefented-to the Houfe an authentick 
Copy of the Trial of Capt. Porteous, 
and all the Proceedings relating there 
unto; and alfo the Accounts cranf 
mitted hither of the Murder of Capr. 
Porteous, and what pafied thereupon< 
together with the Orders and Direc- 
tions fent from hence relating there- 
unto 3 as likewife a Copy of the Re 
prieve of the faid Caprain, granted 
by her late Majefty as Guardian of 
the Kingdom ; all in purfuance of 
the 4th and sth of the Refolurions 
before 
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before mention’d. Andon Thurfday, 
March +0, the feveral Perfons atrend- 
ed according to Ofder, and were cal- 
Jed to the ‘Bar and fivorn: After 
which, the Houfe refolv’d itfelf into 
a Committee to confider. of the Af- 
fair, and agreed the ttl to feveral 
Queftions or Interrogatories ; upon 
which, the Lord Provoft and four 
Builiffs of the City of Edinburgh in 
the Year 1736, weré examiti’d. The 
fame Day, 2 Meffage was fent to the 
H—fe of C—ns, defiring they 
would give Leave to Lt. Gen. Wade, 
and P—ck L—y, Efq; Members of 
that Houle, ro artend to be examined 
in Relation to the Murder of Capr. 
Porteons ; and Major Poole, whofe 
Wane had been mention’d in the 
dforefaid Examination, was ordered 
10 uttend’on Wednefday then nexe. 

On the 16th, Thomas Young, Trea- 
firer of thie City of Edinbargh im 
the Year 1736, whofe Name had 
been mentioned’ in the aforefaid Exa- 
mination, was ordered to attend if in 
fown ; ‘and on the r7th, the Honfe 
Raving’ agin refolv’d itielf into the 
faid- Committe, and agreed to eleven 
Qtieftions or Incerrogarories, upon 
which Capt. Lynd, who was Captain 
of the City Guard of Eatnbureh, the 
Night Porteous was murder“d, was 
examined; “after which, the Lord 
Provoft was again call’d in, and exa- 
hiner? as to any and what Endeavours 
had teen ufed by him; to difcover 
thofe concerned in the Murder of 
Porteviis'? and as to foe other Mat- 
fers which had occurr’d after that 
Riot ; and the above mentioned P—ch 
L—y, Efq; having had Leave from 
the H—fe of C——ns, did attend, 
and was examined as’ to his Know- 
Tedge’of what happen’d relating to 
this Affair ; as was alfo Gen. Moyle, 
Commander in Chief of his Majefty’s 
Forces in Storland, at the Time .rhis 
Affair happen’d, 

On the 18th, Co!, Durozrs, Lieut, 





Colonel td the Regiment of Foot, 
commanded by Lieut. Gen. Wetba 
was order’d to attetid ; his Name ha 
ving béen menrion’d in the forme 
Examinatioris ; and the famie Day, “4 
Motion was trade by the Lord E-#f 
anf fipported by the Duke of Ax 
the B. C_——#, and the L. Bis 
That the Lord fuftice C/crk of Stop 
land, might We ordered to attenid’s 
which Motion was oppofed by ‘tie 
Earl of F—#, the Lord Huy, the 
Duke of N———/e, the Duke of 4h, 
aud the Earl of W——=ck ; and the 
Duke of Nx—/ having nioved 
adjontn, which is always a Sort of 
previous Queftion, the Queition wis 
put upon thar Motion, and was cir 
ry’d for adjourning, 
Contents. 

Prefenr —— 45 

Proxies 


Not Contents 
Prefert 34 


26 Proxics —— 


In all ef 


In all “1 65 


The chief Reafon given for thir 
Motion, was founded upon a Letter 
of Liert: Gen. W—de's, chen’ dh 
their Table, from which it appeared, 
that ir would be neceffaty for thet 
to examine the Lord Jriftice Clerk; 
and as the Seffion would not prdbably 
laft Tong, they ouglit to fend for him 
as foon as poffille ; becaufé, tht 
fooner they fext for him, the foone 
they would have him : ‘To which it 
was added, that ic appeared* Hiketwift, 
from the Trial of Porteous then @ 
their Table, that it would be nett 
fury to examine the Lord Juftié 
Clerk, who was the chief and “pr 
fiding Judge upon that Trial. 

To this it was anfwered, that th 
ordering of any particular Gentlemat 
to-attend, would be a Sort of Im 
peachment upon his Charafter, whtidi 
was a Shr they ought hot to chrov 
upon any Gentleman, withour 
Appearance of Guilt ; for, as 
wontd fcorn to fkreen any Man 

whot 
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avhom there'appear’d the leaft Sufpi- 
cion ; fo, they would {corn to attack 
any Man in an indireét Manner, Thar, 
as to the Letrer upon their Table, 
they could not properly make it a 
Fonndation for any Order, till they 
had examined Gen. W—de himéelf, 
as to the Contents ; and, as to the 
Trial of Porteous, the Lord Juttice 
Clerk was but one, of four or five 
Judges then upon the Bench, and 
onght not therefore to be made to an- 
fwer fingly for any Part of that 
Trial. 

Tho’ this Motion was not then a- 
greed to, yet, as the Lord Jutftice 
Clerk was the chief Officer of State 
in Scotland, at the Time of Porteous’s 
Murder, and confequently the chief 
Perfon entrufted with the Civil Go- 
vernment of che Country ; and, as 
it appeared by all the Examinations, 
that he was neither in Town when 
‘that Mob happen’d, nor came to Town 
when he was apprized of the Tumult, 
tho’ very near to it ; therefore it is 
probable this Motion would have 
been revived, as foon as Gen. W—de 
Was examined, and, very probably, 
would then have been agreed to ; bur 
gn the Mondey following, the Duke 
of N———Je moved, That the afore- 
faid Lord Juftice Clerk, together with 
the Lord Dux and the Lord Roy/ftor, 
the two fenior Judges of that Courr, 


‘fhould be ordered to attend; which 


Motion was agreed to; and they 
were ordered to attend accordingly, 
on April 21. 

_ Lieut. Gen. W—de and feveral o- 
thers were afterwards examined, and 
the Commmitree having confidered 
their feveral Examinations, came to 


feveral Refolutions, which were re- 


ported and agreed to on Friday the 
ut of April ; whereupon, Alexander 
Wilfon, ¥:{q, the aforefaid Lord Pro- 
voft of Edinburgh, was order’d to be 
gaken into the Cuftody of the Gentle- 


~Man-Ufher of the Black-Rod ; (but 





upon Apri] 19, following, he was 
admitted to Bail, in order to prepare 
himfelf for being heard by his Coun- 
fel, as after mentioned.) And a Bill 
was ordered to be brought in, To di/- 
able the faid Alexander Wilfon, E/7; 
Srom taking, holding, ar enjoying any 
Office or Place of Magifiracy in the 
City of Edinburgh, or elfewhere in 
Great Britain; and for imprifoning 
the faid Alexander Wilfon ; and for 
abolifoing the Guard kept up in the 
faid City, commonly called The Town 
Guard ; and for taking away the 
Gates of the Nether-bow Port of the 
faid City, and keeping the fame opin 
The feveral Queftions or Interroga- 
tories agreed to in this Committee of 
Enquiry were, as before. mention’, 
all taken down in Writing, as were 
alfo rhe Anfivers made to them by 
the feveral Gentlemen that were exa- 
mined at the Bar ; bur as we have 
not Room to infert them verbatim, 
and as the Subftance of what was rhen 
faid, as well as of what was after- 
wards faid by the Witneffes for and 
againft the faid Bill, at the Bar of 
each Houfe, will appear from the 
veral Debates relating to this Affiir 
we think ir needlefs to give any Sum- 
mary of what was‘ faid by the Eyi- 
dence on either Side of the Queftion 
On April 4, the Bill above m 
tioned was brought in, according 
Order, and read a firft Time, and 
was order’d to be read a fecond Tim 
but as the Lord Provoft, and afte 
wards the City of Edinburgh, were 


againft the Bill, upon its being read : 
fecond Time, the fecond Reading was 
put off rill the Beginning of May 
that they might have Time ro bring 
up their Witneffes, and inftruct their 
Counfel; for this Reafon we shall 
give an Account of a Morion and 
Debate relating to the Sentence pafs‘d 
upon Porteous; and of that grand 
Affair relating to the Scotch Judges « 
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both which happen’d in the mean 
Time ; before we give any farther 
Account of the Progrefs of this Bill. 
. However, as many of our Readers 
may be curious to fee this Rill, in 
the Form in which it was firft paffed 
by the H of P. » we fhall 
give them a Copy of it as follows, 
VIZ. 


HEREAS upon Trefday, 

September 7, in the Year of 
our Lord 1736, there was a moft 
f-ditious and outrageous Riot in the 
City of Edinburgh, in that Part of 
Great Britain, called Scotland, noto- 
rioufly concerted and carry’d on by 
great Numbers of wicked, diforderly, 
and blood-thirfty Perfons, who did, 
with open Force and Violence, feize 
the Arms of the City Guard, poffefs 
themfelves of the City Gates, and, 
by fetting Fire to and break‘ng open 
the Door of the Falbeoth of rx faid 
City, did unlawfully and autlacioufly 
refcue and fer at large fevera] Crimi- 
nals therein confined : Bud tobereas 
Captain Fobn Porteous, then a Prifo- 
ner there under Sentence of Death, 
but gracioufly repriev’d by the Queen’s 
moft excellent Majefty, as Guardian 
of the Realm, was by the faid Rio- 
ters in a cruel Manner dragg’d from 
the faid Prifon, and moft barbaronfly 
hanged by the Neck, and murder’d ; 
in manifeft Violation of the Publick 
Peace, in Defiance and Subverfion of 
legal Government, in high Contempt 
of our Sovereign Lord the King, and 
his Laws, and to the moft preftump- 
tuous and unparallelled Obftruétion of 
the Royal Mercy : And whereas 
for fome Time before the committing 
of the faid Murder and Riot, it was 
commonly reported in the faid City 
of Edinburgh, that fome fach atro- 
cious Faét would be attempted, which, 
by proper Care in the Magiftrates, 
Citizens, and Inhabitants of the faid 
City, might haye been prevented 5 





notwithftanding which, Alexander 
Wilfon, E{q; then and now Provaft 
of the faid City, then aétually ref. 
dent in the faid City, and fully ap. 
prized of the faid wicked Defign, did 
nor take any Precautions to prevent 
the faid Murder and Riot, nor uf 
the proper or neceffary Means to fup. 
prefs the fame, or to preferve the 
Peace of the faid City ; or, after the 
Perpetration of rhe fhid Fa&, to dif 
cover, apprehend, or fecure the Au 
thors, Actors, or Abettors thereof, 
in manifeft Violation of the Trug 
and Duty of his Office ‘of chief Mas 
giftrate of the faid City ; nor were 
any Means or Endeavours ufed by the 
Citizens and Inhabitants of the faid 
City, to prevent or fupprefs the faid 
notorious Riot, or to hinder the fai 
inhuman and barb:rous Murder, or 
to difcover the Perfons concerned 
therein, in order to bring them fo Ju. 
ftice ; JMom, in order to exprefs the 
higheft Deteitation and Abhorrence of 
the faid Murder and Rior, and to the 
End thar the faid enormous Mitbeha. 
viours and Negleéts of Duty, herein 
before mentioned, may nor go unpte 
nifhed, and that other Perfons may 
not prefume, through Hopes of Ink 
punity, to be guilry of rhe like for 
the furnre ; We it Cnafted by the 
King’s moft excellent Majefty, by 
and with the Advice and Confent of 
the Lords Spiritual and Temporal, 
and Commons, in this prefent Parlia- 
ment aflembled, and by the Authorie 
ty of the fame, That the faid A/exane 
der Wilfon be, and he is hereby, from 
and immediately after the pafling this 
A&, difabled, and made incapable to 
have, hold, exercife, or enjoy the 
faid Office of Provoft of the faid City 
of Edinburgh: And that‘he the faid 
Alexander Wilfon be, and he is here; 
by for ever hereafter, difubled, and 
render’d incapable, to have, hold, 
exercife, or enjoy, any Office or Place 
of Magiftracy in the faid Ciry of 
; Edinburgh, 
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dinburgh, or elfewhere in Great 
vitain. staal 
Bnd it is further Enatied by the 
Authority aforefuid, That a new Pro- 
voft be immediately chofen in the 
Room of the faid Alexander Wilfon, 
in the famé Manner as if the faid 
Mlexander Wiifon was naturally dead ; 
(vn follows wias left out in the 
_—. of C——-s, and inftead there. 
of, 4 one foort Claufe inferted, for 
fabje ing the City of Edinburgh to a 
Fine of 20001. to be applied to the 
Widows of the faid Powtcony and that 
he’ the faid Alexander Wilfon, fhall 
be detained and keyt in clofe and fafe 
Cuftody, without Bail or Mainprize, 
during the Space of (one whole Year) 
to be accounted from the Day of paf- 
fing this Act, in any Jail or Prifon 
within the Kingdom of Great Bri- 
tain, to the Cuftody of the Jailer or 
Keeper whereof, the faid Alexander 
Willen fhall’ from Time to Time be 
comnmitred, in Purfuance of this Act, 

y any Warrant under the Hand and 

al of any Secretary of State, of his 

Majefty,. his Heirs, or Succeffors, 
which- Warrant or Warrants any Se- 
cretary. of State for the Time being, 
is hereby authorized or empowered to 
make, 

Bund whereas the faid City of 
Edinburgh bath, for many Years paft, 
kept up a Military Guard, called the 
Town Guard, which upon the faid 
late unhappy Occafion has appeared 
té be of no Ufe: Bnd tohereas, for 
want of an open Communication be- 
tween thé faid City, and a Place cal- 
led the Cannongate, adjoining thereto, 
wieked and diforderly Perfons are 
the more encouraged ( efpecially in 
the Night, when the Gates of the 
Nether Bow Port of the faid City 
are fhut) to attempt to commit Dil- 
orders and Riots in the faid City : 
Bnd whereas ic is juft and neceflary, 
that the Power of keeping up the faid 
Guard fhould be taken away, and 





.that the faid Nether Bow Port fhould 
| be kept open, 26e it further Enatien 
| by the Authority aforefaid, That from 
}and after the firft Day of Fuly 1727, 
ithe faid Military Guard, commonly 
icalled the Town Guard, be taken 
away and abolifhed, and no longer 
kept up ; any Law, Statute, Pref rip- 
tion, or Ufage to the contrary in any 
wife notwithitanding : Bnd rhat che 
then Proyoft and Bailiifs of Edin. 
burgh, on or before the faid firft Day 
of Fuly 1737, fhall caufe the faid 
Gates of the Nether Bow Port to be 
taken down, and that the Communi- 
cation between the faid City and the 
Cannongate be for ever hereafter kepe 
open, both by Night aid by Day; 
any Law or Ufage to the contrary 
notwithflanding. 


On Tuefday, Apri] 26, after feve- 
ral Lords had fpoke for and againtt 
the Sentence pronounced again{t Por- 
teous, by the High Court of Jufticia- 
ry in Scatland ; a Motion was made 
for declaritig it erroneous: In this 
Debate, the Arguments for the Mo- 
tion were chiefly as follows, viz. 


My Lords, 
LTHO?’ it cannot be fuppofed, 
that we have or can have all 

the Lights which Time and Circum- 
ftances may hereafter difcover an 
manifeft, with Regard to the Tria 
of the unfortunate Capt. Perteous, anc 
the Sentence pafs’d upon him ; yer, 
I chink, we have fufficient for thew. 
‘ing us, that thar Sentence was ex- 
tremely rigorous, to give it no worfe 
a Name; and, as it is an Affair in 
which the Peace and Tranquility: of 
this Ifland, and the Safety of his Ma- 
jefty’s Subjects, are very much con- 
cerned, I am humbly’ of Opinion, 
we ought nor to pafs over that fevere 
Sentence, without fome Cenfure, 

In that Trial, the firft Thing thar 
occurs to our Notice is, the Inrerlo- 
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cutory Senterice paffed upen the Re- 
Jevancey of the Libel, and for direct- 
ing what Matters fhould be brought 
in Proof at the enfuing Trial ; with 
 Refpe&t to which, there appears ro 
me art firft View, two very material 
Objections. The firft proceeds from 
an Error or Miftake, as I imagine, 
with Regard to the Law of Scotland ; 
and, indeed, of every well regulated 
Society in the World ; and the orher 
ts, in my Opinion, an evident Piece 
of Injuftice done to rhe unfortunate 
Prifoner, 

As to the firft, my Lords, by thar 
Interlocutory Sentence they deter- 
mined, That the Pannel, or Prifoner, 
having at any of the Times and Pha- 
ces Jibelled, fired a Gun among the 
People affembled at the Execution, or 
having given Orders to the, Soldiers 
under his Command, to fire, and 
thereupon they (the Soldiers) or any 
of them, having accordingly fired ; 
and, upon the firing, either by him- 
felf or them, the Perfons mentioned 
in the Indictment, or any of them, 
were kill’d or wounded ; or, the Pan- 
nel’s being Art and Part of any of 
the aforefuid Crimes, are, /eparatim, 
relevant to infer the Pains of Law. 
I do not pretend to be fully acquaint- 
ed with the Laws of Scotland, but 
from the Law of Reafon, which I 
take to be the Law of every Country, 
and, I hope, is the Law of Scotland, 
I muft think this Determination too 
general ; I think there ought to have 
been. an Exception, with Regard to 
hris having been firft arracked or af- 
faulted by the Mob ; and therefore, I 
muft think thefe Words, or fome fuch 
Words, ought to have been inferted : 
€ Unlefs it fhould appear, that he or 
© his Party were violently attacked 

or affaulred by the Mob, and brought 

into Danger of their Lives, or of 
being difabled from performing their 

Duty. 

“I am forry we fhould ever have 





Occafion to employ a Military Force, 

in the Execution of the Law ;-or ig 

bringing any Criminal to condign Pu- 

nifhment ; but, in this Country, ‘as 

well as in every other Country, the 

Populace are fometimes inftigated by 

felfifh and defigning Men, to oppofe 

the Diftribution of Juftice ; or, in 

fome Cafes, perhaps, to take upon 

themfelves an ufurped Power of di- 
ftributing Juftice ; and when any fuch’ 
Cafe as either of thefe happens, it be.’ 
comes neceffary for the Masifirate to 
make Ufe of a Military Force, or 

fomething like it, in order to execnte’ 
the Laws, or to proteét his Majefty’s, 
innocent Subjeéts, who happen to be 
fo unfortunate as to incur the Refent.’ 
ment of an enraged and unruly Popn.' 
lace. When either of thefe happens 
to be the Cafe, I hope ic will never 
be eftablifhed as the Law of any Part 
of rhis Ifland, or of any of the Do- 
minions belonging ‘to it, rhat thofe 
who are called”to ‘the Affiftance of 
the Civil Magiftrate, fhall be hanged 
for Murder, in Cafe they fhould find 
themfelves under a Neceffity of firing 
upon thofe who violently attack or 
oppofe them in the Execution of their 
Duty ; for, if this were eftablithed, 
or fuppofed to be eftablifhed as a Law 
of the Kingdom, it would not only 
greatly encourage Tumults and_rio- 
tous Affemblies, but would make it 
impoffible for the Civil Magiftrare to 
fupprefs them, or to prevent what- 
ever Mifchief the Fury of the Mob, 
the Malice: of private Men, or, per- 
haps, the Defire of Plunder, might 
fuggeft. Even the Civil Magittrate 
himfelf, would rm the Ritk either of 
having his Brains beat out by the 
Mob, or of being afterwards hanged 
by the Law, if he fhould take the 
proper Meafures, or give to his Affi-’ 
{tants the proper and the only effectual 
Orders for defending themfelves, and 
difperfing a riotous Affembly. For 
this Reafon, as the Law permits the 
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carrying of Fire-Arms, to thofe who 
are called as Affiftants to the Civil 
Magiftrate, ic muft certainly, in fome 
Cafes, allow them to make the proper 
Ufe of thofe Arms; and, I cannot 
think any Cafe can happen more ne- 
eeflary for allowing them‘ that Li- 
berty, than when fome of them are 
wounded, and their Bones actually 
broke, by the Stones thrown .at them 
by the Mob; which was the Cafe 
when that Accident happend, for 
which Porteous was condemned | to 
die, by the Sentence now under our 
Confideration. 

’ As I take it to be the Law of eve- 
ry Country, that neither the Civil 
Magiftrate, nor any of his Affiftants 
fhall be deemed guilty of Murder, if 
they happen to kill any of thofe who 
eppore them, or who affaulc them in 
the Execution of their Duty ; fo I 
find this Cafe is particularly regulated 
in Scotland, by an exprefs AG of 
Parliament made for that Purpofe ; 
for, by an A& paffed in Scotland in 
the Reign of King James VI. ic is 
exprefly enaéted,° That neither the 
Magiftrares, nor People of Edinburgh, 
nor any Perfon aflifting them in pre- 
ferving the Peace, and preventing 
Rots or Tumults, fhall be fo much 
as profecuted for the wounding or 
Killing of any Perfon upon fuch Oc- 
eafions ; which is an A& fo much 
adapted to the Cafe of Porteous, that 
ram furprized it was not fo much as 
Mentioned at his Trial. Whether this 
Law was ever repealed by any future 
A& of Parliament, is what I do not 
Khow ;"buc if ir was never repealed, 
fic is a Law ftill in Force, I am 
of Opinion it might have been plead- 
ed’ even in Bar of the Indiétinent, 
becaufe ali fuch Perfons are by that 
A& indemnify’d, not only againft 
any Punifhment, but againft any Pro- 
fecution to be commenced againtt 
them for che wounding or killing of 
my Perfon, while they were affifting 


the Magiftrates to preferve the 
or to fupprefs any Tumult. 
The other Objetion, my Lords, is 
againft that Part of this Lucerlocuory 
Sentence, which direéts, and. really 
confines the Prifoner, us to what E- 
vidence he was to bring for his Vin- 
dication. What may be the Method 
of fuch Trials in Scotland, I do noe 
know ; but in this Country, 
certain the Prifoner is allowed to ex- 
amine whatever Witnefi@s he pleafes 
to call; and, to prove ull rhofe Fa@s 
and. Circumftances he may chink pro 
per for his Juftificarion, After aif 
his Witneffes have given «heir Evi 
dence, it belongs to the Jury to con- 
fider , whether the Faéts and Cis 
cumf{tances proved, can any way tend 
to prove the Innocence of rhe Perfou 
acenfed, or to alleviate 11 
laid to his Charge ; bur fi 
Court is not to tell the Prifoner, ar 
the Jury, that he fhall nor be allowed 
to examine any Witnefs as to fuch a 
Fact, or fuch a Circumftance, be- 
caufe it no Way relares to the Maetes 
in Hand ; for fometimes, by exaz 
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ning a Wimefs as ro a Faét feemi) 
‘yery remote, another Faé or Circ 
ftance comes to Lighr, by wl 
Innocence of the Pe:fon accufed ma 
be made manifeft. For this Reafon, 
I muft think it a moft dangerous Me 
thod of Proceeding, to lay any Re 
ftraint upon a Prifoner, with Refpeét 
to the Points he is ro-be admitted co 
prove at his Trial ; and it muft be 
much more fo, to confine him to 
thofe Faéts and Circumftances only 
which happened at the Time 

Criine he is accufed of was committed. 
In the Cafe now before us, fiirely rhe 
unfortunate Prifoner ought to haye 
heen allowed co addtice what Evidence 
he could, with Réfpeét to ull Circuni- 
ftances which might any Way relace 
to the Crime of which he was ac- 
cufed, whether thofe Circumftauces 
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Time, the Crime was faid to have 
been committed; in which Cafe he 
might, perhaps, have proved, that he 
had exprefs Orders from the Magi- 
ftrates to fire upon the Mob, if they 
made the Jeaft Attempt to affaule him 
or bis Guard, or’ to refcue the Cri- 
minal from the Hands of Juftice; 
and, if he had proved his having had 
fuch Orders, furely he ought not to 
have fuffered for obeying them ; for 
upon the Trial it was fully proved, 
that both he and his Guard were af- 
faulted, and fome’of them’ wounded, 
by the Mob, before he, or any of 
the Soldiers attempred, or fo much 
as threatned to fire ; and I think it 
appears upon the Trial, that a Sort 
of Refcue was’ actually made; for, 
the Duty of the Guard was not only 
to fee the Criminal hung ‘up, but to 
fee him hang by the Neck till dead; 
that is, till the Execurioner fhould, 
by Order of the proper Magiftrate, 
cut him down, which never was 
done: The Criminal, as appears upon 
the Trial, was cut down by one of 
the Mob, and was cut down before any 
Magiftrate had given an Order for 
cutting him down ; which was real- 
ly, in my Opinion, a Sort of Ref- 
cue, and fuch a Refcue, as wouid 
have juftify’d the Guards firing upon 
thofe thar were guilty of ir, if they 
had had proper Orders for that Pur- 
pote. ‘ 
From what I have faid, my Lords, 
it appears, that rhe Prifoner, in this 
Cafe, was debarr’d the Privilege of 
proving, what might have juftify’d 
him upon his Trial ; which was, in 
my Opinion, ‘doing him a very great 
Piece of Injuftice in the very firft 
Step of his Trial; and in all the 
other Parts of the Trial, the Pro- 
ceedings againft him feem to have 
been carry’d on with the utmoft Ri- 
gour ; for, confidering how widely 
the feveral Wicneffes differ from one 
another, —- and, how ¢afy it is for 





Men to miftake Words tpon fuch an 
Occafion, as well as to miftake the 
firing of one Piece for the firing of 
another, I muft think the Jury fhew’d 
him no Favour in their Verdig 
However, as they likewvife found it 
proved, that the Panne! and his Guard. 
were’ attackéd, and feveral of the 
Soldiers bruifed and wounded, which 
was a Sort of Special Verdict, they 
left it to the Judges to do as they 
thought fit, upon confidering and ar. 
guing that Special Verdiét ; “und con- 
fidering, that there was a Poflibility. 
of the Captain’s being innocent, not. 
withftanding the Proof that was a 
gainft him, the Judges ought, I think, 
to’ have allowed of that Attack or 
Affault as ‘an Excufe, fo far, at leaft, 
as to prevent his being deemed guilty 
of Murder ; therefore, I ‘hope, your 
Lordfhips will agree to this Refolu- 
tion, That the Trial and Condemna- 


tion of Capt. Porteous, was erroneous: 


in feveral Particulars, 


To this it-was anfwer’d in Subftance 
as follows, viz. 
My Lords, 
A$ I am convinced there was n0 
Secret or Myftery in any’ Part 


of the Trial now unter your Confi- 


deration, as it was a publick o 
Trial according to the Laws and the 


common Methods of Proceeding in 
fuch Cafes in that Country, rherefore,: 
I believe, we have now all the Lights. 


before us, which any future Time 


can difcover ; and I chink we have 
fufficient Lights for fhewing us that: 


the Trial was regular, and the Sen- 
tence juft. 
the noble Lord, that the Peace and 


Tranquility of the Ifland, and the: 
Safety of his Majefty’s Subjects, were. 
very much concerned in the Iffue of | 
that Trial; for, confidering how full: 


the Proof was againft the Prifoner, 
confidering how manifeftly his Guilt 
appeared to every Man prefent at tlie 

oa ' Trial, 
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Trial, if he had been-acqnitted.cicher { 


by the Jury or by the Judges, I do 


not know but it might haveoccafion’d . 


an Infurre&tion in that Part of the 
Ifland ; and it would have givcn Oc- 
cafion to every hot-headed Officer fent 
npon any Command, to have mur- 
der’d his Majefty’s Subjects upon the 
Jeaft Affront offered to him by the 
Populace. 

I have as great an Averfion toMolbs, 
and to all Sorts of riotous Proceed- 
ings, as any Man can have, as any 
Man ought to have ; and I as hearti- 
ly with we never had Occafion to 
employ any Thing like a Military 
Force in the Execution of the Lawy, 
or in bringing any Criminal to con- 
dign Pupiihment ; yet I think the 
Liberty of firing at Random upon 
any Multitude of his Majefty’s Sub- 
jects, is a Liberty which onght to be 
moft cantioufly granted, and never 
made Ufe of but in Cafes of the moft 
abfolute Neceflity ; and in this Way 
of Thinking I am fupported by the 
whole Tenor of the Laws of England, 
It is nowy 3 or 4oo Years fince Fire- 
Arms firft became in Ufe amongft us, 
yet the Law has never fuffer’d them 
to be made Ufe of by the common 
Officers of Juftice. Pikes, Halberrs, 
Battle-axes, and fuch-like, are the only 
Weapons that can be made Ufe of ac- 
gording to Law by fuch Officers ; and 
the Reafon is extremely plain, be- 
canfe with fuch Weapans they can 
feldom or ever hurt, much lefs kill, 
any but fuch as are really oppoling 
or affaulring them ; whereas, if you 
put Fire Arms inro their Hands, and 
allow them to make tlie proper Ufe 
of fuch Arms, they may as probably 
burt or kill rhe Innocent as the Guil- 
ty ; Nay, in Cities and Towns, where 
fych Tumulcs generally happen, they 
may kill People iat:ing in their own 
Houfes, or looking innocently over 


their Windows, which all Perfons are 





apt to do, :but efpecially Women and 
Childreng when they hear any Hubub 
or Noife in the Srreets ; and which 
was really the Cafe in the Affair 
now before us ; for one Woman was 
Kil’d in her Mafter’s Houfe, by her 
being unfortunately, but innocently, 
at the Window when the Soldiers 
fired. 

For this Reafon, my Lords, I hope 
it will never be laid down as a Max- 
im in this Houle, that any Party of 
Soldiers, or others, affifting the Civil 
Magiftrage, has a Power to fire ar 
Random npon a Multitude of his Ma- 
jefty’s Subjeéts, or in the Srreets of 
any Town or City ; or thar any Ma- 
giftrate has in any Cafe an unconfined 
Power to give rhem any fuch Orders ; 
and much lefs to give rhem Orders to 
fire upon a Multitude which was at 
firft lawfully and innocently affem- 
bled together ; for rhere are two Sorts 
of Mobs or Affemblies of the People ; 
one is, when a Multitude of People 
affemble together upon any lawful or 
innocent Occafion, and afterwards 
happens to become riotous ; and the 
other is when a Mulritucle of 
affembles rogether with Defign ta 
commit fome unlawful or wicked 
Aétion. With Refpeé to the fore 
mer, the moft gentle Meafures ought 
to be made Ufe of for difperfing them, 
becaufe many innocent Perfons being 
inveigled in the Crowd, it may be 
fome Time before they can poilibly 
get away ; bute with Refpeé to the 
latter, as all chat are affembled_roges 
ther upon fuch an Occalion muft be 
fome Way guilty, therefore more 
rough and violent Medfures may le 
made Ufe of for difperfing them, and 
for preventing the Mifchief they in- 
tended. But in both thefe Cafes rine 
Law is now certain and indifputable, 
Your Lordfhips all know, that bya 
Jace Stature, which is in Force in Scot- 
land as well as England, the Power 
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of the Civil Magiftrate, in the Cafe 
of any Mob or riotous Aflembly, is 
fully and diftinétly regulated ; yet 
even by rhat Law, which I have of- 
ter heard complained of as a Law not 
tolerable in a free Country, there is 
aio exprefs Power given to the Magi- 
ffrate or his Affiftants to make Ufe 
of Fire-Arms; fo cautious was the 
Legiflarure, even at that Time, when 
Tumults were more frequent and more 
dangerous than they are at prefent, of 
giving a kgal Authority for rhe ma- 
king Ufe of fuch Weapons. After 
reading the Proclamation, and after 
giving the Mob ‘an Hour’s Time to 
difperfe themfelves, and to depart to 
their Habirarions or lawful Bufinefs, 
the Peace Officers may then, by that 
Law, feize or difperfe thofe who fhall 
afrerwards continue unlawfully af- 
fembked ; and if any Perfon -by re- 
fifting them fhall happen to be kill’d, 
maim’d or hurt, the Peace Officers and 
their Affiftants are indemnify’d ; but I 
doubr much if a Magiftrate would be 
indemnify’d, even by this Law, fhould 
he take the fhort Way of difperfing 
@ Mob, by ordering his Affiftants to 
fire among them, and fhould thereby 
kill any Perfon who had committed 
no Overt-act of Refiftance ; efpecially 
if it fhould appear that he had fired 
upon the Mob without any Necedlity 
for fo doing, and even without any 
extraordinary Provocation. 

In fuch a Cafe, my Lords, if the 
Magiftrate, or any of his Affiftants 
who did fire, were to be profecuted 
by the Laws of England, 1 believe 
he would be brought in guilty, at 
Jeaft of Manflaughter ; and, as what 
is deemed Manflaughter by the Laws 
of England, is generally deemed 
Murder by the Laws of Scotland ; 
as every Killing is deemed Murder 
by the Laws of that Country, unlefs 
it happens by Chance, or /e dofen- 
aendo, therefore the Judges had no 

z 





Power by the Laws of that Country 
to add any fuch Exception as has beeg 
mention’d to the Interlocutory Sen. 
tence ; nor did the Prifoner pretend 
to fonnd his Innocence or his Defence 
upon any fuch Exception ; for both 
he and his Lawyers were very well 
convinced there was no Pretence for 
fuch an Argument from any of the 
Laws of his Country. And with 
Refpec&t to that of King James VI, 
which was mentioned by the Reye. 
rend Prelate, I am not at all furpri- 
fed it was not pleaded, or fo much as 
mentioned by the Counfe] for the Pri- 
foner ; on the contrary, I am rather 
furprifed it was not made Ufe of a- 
gainft him ; for from that Law it 
appears, that his firing, or giving 
Orders to fire, was downright Mur- 
der. That Law was made for pre. 
venting or quelling Riots and Tumuls 
within the ‘City of Edinburgh ; for 
which Purpofe,’ the Magiftrates of 
that City are enabled, with the King’s 
Allowance, to raife Soldiers on Pay, 
to ufe Haquebuts, and all other Arms 
when they fhall think expedient ; and 
if any Perfon refifting the faid Ma- 
giftrares in the Quelling of any Riot; 
fhall be hurt or flain, the Magiftrates 
and their Affiftants are indemnified; 
providing fuch Hurt or Killing was 
with long Weapons, and not by foot. 
ing Haquebuts, or the like. I need 
not acquaint your Lordfhips, that 
Haquébut was the Name then ufed in 
that Country, and formerly in this, 
for Fire-Arms; and that by long 
Weapons was meant Halberts, Battle 
axes, and fuch Weapons as are com- 
monly ufed by all Affiftants to Off- 
cers of Juftice in that Part of the 
Ifland as well as this. Thus your 
Lordfhips fee, that Killing with any 
Sort of Fire-arms was exprefly ¢x- 
cepted out of that Law 3; and there: 
fore, that Law was fo far from being 
in Fayeur of the Prifoner, that there 

might 
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might from thence have been drawn 
a re itrong Argument againft him. 
I know, my Lords, it will be faid, 
that the Officers of Juftice, and their 
Affiftants, efpecially his Majefty’s 
Troops, when they happen to be cal- 
led to the Affiftance of the Civil Ma- 
giftrate, are in a very unlucky Situa- 
tion, if they are not to’ be allow’d to 
make Ufe of the Arms in their Hands 
for preventing their being knock’d on 


the Head with Stones and Brickbats. 


This I fhall readily grant, and with 
fome proper Regulations were made, 
for the Direétion and Security of the 
Gentlemen of the Army ; but we are 
now to confider the Law as it ftands 
at prefent; and as the Law now 
ftands in England as well as Scotland, 
if an innocent Perfon fuffers Death by 
firing, efpecially if that firing was 
ore any Proclamation read, the 
Perfon that fired, and he who gave 
him Orders to fire, might both be 
profecuted for Murder ; I am afraid 
neither of them would have any Re- 
fource but in the King’s Mercy. The 
Soldiers may, upon fuch Occafions, 
make Ufe of their {crewed Bayonets 
for difperfing or feizing the Rioters ; 
by fo doing, they can hurt none but 
thofe that refift them ; but I would 
not advife them to fire, unlefs they 
fhould find themfelves in yery great 
Danger of being over-power'd, and 
perhaps murder’d by the Mob. 

As for the other Objection againft 
this Interlocutory Sentence, it is 
founded entirely upon the Method of 

ng, and may be an Objection 
againft the Laws of that Country, 
but.can be no Objelion again{t this 
Trial in particular. In that Country 
the Prifoner has a Copy of his Libel 
of Indictment delivered to him, and 
has Time allow’d him to confider and 
confult with his Lawyers what De- 
fence he thinks proper to make. This 
Defence is afterwards confider’d by 
the: Court, and if it contains any 





Faéts that can any Manner of Way 
contribute towards his Juftification, 
he is allowed Procefs for fummoning 
Witneffes to prove fuch of them as 
are denied by the Profecutors; bur 
if they be fuch as can no Manner of 
Way contribute towards his Jutifica- 
tion, or fuch as are admitted by the 
Profecutors, he is not allowed to take 
up the Time of the Court with im- 
pertinent or needlefs Examinations. ; 
and the Reafon of this is, becaufe the 
Examination of Witnefles is in that 
Country carry’d on in amore tedious, 
but a much more certain and folemn 
Manner than in this, The Evidence 
of every Witnefs is taken down in 
Writing by the Clerks at the Table 3 
and after he has been fully examined, 
and crofs-examined, his Evidence is 
read over to him, ‘and he rouft fign 
or put his Mark to ir, in order that 
it may remain-as a Record serinlt 
him, in Cafe it fhould ever afterwar« 

appear that he had wilfully perjure 4 
himfelf in the leaft Article of his 
Evidence. Though this Method car 

ries along with it a great Security a- 
gainft Perjury, yet it has laid the 
Criminal Courts there under a Necef- 
fity of reftraining the Prifoner, and 
confining him to the Proving of rhof 
Faéts that are material, and denied 
by the Profecutor ; but this can never 


‘be any Difadvantage to a Prifoner, or 


to a Perfon indiéted, unlefs the Court 
fhould exclude him from proving 
what was really material ; and if 
the Court fhould do any fuch Thing, 
the Jury would probably confider ic 
in their Verdiet. 

This Method of Proceeding may 
perhaps appear a little extraordinary 
to moft of your Lordfhips, who have 
always been accuftomed to a different 
Method ; but this Merhod has cer- 
talnly fome Advantages, which the 
Method obferved in this Country has 
not ;,and let this Method be good or 
bad, it is the Method of Proceeding 
Oo eftab lithed 
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eftublifhed by the Laws of that Coun- 
try, which cannot be alter’d by any 
Court or by any Judge. If it could 
be faid, that the Court of Jufticiary 
in Scotland had debarred Porteous from 
proving any Faéts he defired Leave to 
prove, fome Objection might then be 
made to the Tria] ; but the Truth is, 
as will appear upon the Face of the 
Trial, there was not any Faét he de- 
fired Leave to prove, but what was 
either admitted by the Profecurors, or 
he was admitted to prove ; and par- 
ticularly as to his having had previ- 
ous Orders from the Magiftratés, all 
he contended was, That he had Or- 
ders from the Magiftrates to make his 
Guard charge with Shor, and even 
to fire among the Mob in Cafe of 
Refiftance ; and he did not fo mich 
as defire, nor was there any Occafion 
for his defiring Leave to prove this 
Fact, becaufe it was admitted by thie 
Profecutors in their Pleadings, and 
was likewife exprefly admirced in 
their printed Information ; nay, there 
Was not any one Faét, nor any Cir- 
cumffance in his Behaviour, either be- 
fore or after the committing of thar 
Crime, upon which he could pretend 
to lay the leaft Strefs, with Refpe& 
to his Vindication, but what was ei- 
ther admitted by the Profecutars, or 
he was admitted to prove; fo that I 
am furprized to hear it fo much as 
infinuared, that the. Jeait Injuftice was 
done him in this Refpeét. On the 
contrary, by the whole Tenor of the 
“Fria] it appears, he refted his Inno- 
cence entirely upon a flat Denial: that 
he either fired, or gave Orders to 
fire. 

And now, my Lords, with refpec 
to the Jury, I muft think it a little 
hard; I believe ic is not ufual for 
your Lordfhips to pafs any Cenfure 
upon the Verdict of twelve Men deli- 
ver’d upon Oath. Befides, thefe 12 
Men were all either Gentlemen, or 
fabftantial Merchants or Tradefnen ; 

z 





they ‘wére rione OF the Mob, ‘itr 
were there any Tale/nien among them; 
They have no fuch Tiiing ‘ih thar 
Country ; when it comfiés to a Gen. 
tleman’s Turn to attend upon a Jury, 
he muft atrend, ‘he ‘cannot ex¢ufe him. 
felf by giving a Shilling or half 
Crown to the Sli¢riff’s Officer. 'Thefe 


| Géntlémen were, "perhaps, pérfonally 


acquainted ‘with ‘mary of the Wir 
neffes'; fone of them ‘were, perhaps, 
themfelvés at ‘the Execution ; and 
therefore, it muft be allow’d they 
were bettér Judges, ‘what Credit Was 
to be‘given ‘to the féveral Witnefits, 
than any of’ your ‘Lordfhips can ‘be. 
It was -pofitively affirmed by‘ feverdl 
Witheffés, that they fat Porteous ' fire. 
it was' pofitivély affirmed by fev 
othérs that they heard hiin give Orders 
to Kis Guard to fire , other Witneflés 
faid théy did not ‘fee him’ fire, and, 
that they heard him call ro his Men 
not to fire. Both thefe miighr have 
been true, Lut fappofe they could nor, 
furely the Gentlemen of the Jury 
were better Judges which Side they 
ought to give Credit to, than any 
Lord of this Houfe can' now pretend 
to be’; ‘and their having brought ih 
a Special Verdiét, is ‘to mea fiill 
Proof they ‘were, what every Jury 
ought to be, alrogethér impartial. 
But, my Lords, from this Special 
Verdiét, I find, an Occafion is taken 
to find Fault with the Severiry of the 
Sentence. TI fhould be glad to know 
from thofe noble Lords, who have 
found Fault with this’ Sentence, ‘what 
they think the Judges might “have 


done; for, in my Opinion, they J. 


could do nothing but what they ‘have 
done, “I have told your Lordthips 
we have no fuch Thing as Manflaugh- 
ter in Scotland; tie Jury by their 
Verdict had found the Prifoner guilty 
of killing and wounding’a great ' ma- 
hy of his Majefty’s Subjeéts, bus 
that he had been provoked by the 
throwing of Stones, by whith’ -_ 
0. 
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id the Judges do in this Cafe ? 
Re muft ier determine, that the 


Filling was “Murder, or they muft 
ve faid it was fe defendendo, or by 
Chance: No Law in the World 


mining that the Prifoner had killed 
thofe People by Chance, or fe defen- 
dendo ; therefore they were obliged to 
determine it was Murder, and co pafs 
Sentence accordingly. They might, 
haps, have recommended him to 
the Crown as a proper Objeét of Mer- 
cy; but I do not find they did ; 
and I muft beg Leave to fay, I do 
not think they had any, Reafon to do 
fo; for, tho’ I would go as far as 
any Man, in juftifying an Officer for 
executing his Orders, and performing 
his Dury with Courage and Refolu- 
tion ; yet, In our own Dominions, 
and among our own Subjects, except 
in Cafes of an open Rebellion, I 
think a great Tendernefs ought to be 
-fhewn towards the People; I am fure 
a Man of real Courage always will ; 
and rho? the unfortunate Man, whofe 
Trial is under ‘our Confideration, is | 
now dead, yer I cannor help faying, , 
that upon the Occafion for which he! 
was afterwards condemned to die, he 
behaved more like a Madman, than 
dike a prudent and brave Officer. 

I thal not pretend to juftify every) 
Part of the Law of Scotland, or cye-| 
ry Method they have of proceeding | 
ia their Courts of Juftice. There’ is 


Body of Laws in the World, again{t 
which a great many Objections may | 


thal: itants are apt to extol the Juftice | 
ai Perfegtion of their own Laws ;, 
wa Enae # are of a different Coun-| 
apt to miftake| 

7 posh Be Beauties for great Im-} 
I do not pretend to un- 

desftand th the Law of this Country, it 





— 


“I could point our feveral Imperfec- 
tions; 1 fhall only mention one 
which I really take to be not only an 
Imperfection, but an Abfurdity, By 
the Law of this Kingdom, if a rich 
Man is convicted of Felony, the She 
riff isto be a great Gainer by | 
Conviéton ; he may, perhaps, acquire 
an oppulent Fortune by fuch Cony 
tion, and yet that very Sheriff is thy 
Man who is to name the Jury wl 
are totry him, and may name fac } 
Perfons as he thinks fit. Accord 

to this Method, a rich Man mutt take 
great Care never ro be indiéted for 
Felony, or at leaft, never to fee ix 
come to a Trial, however fal and 
malicious the Profecution may appeai 
to be ; for, if he fhould allow ir to 
come toa Trial, I chink he ftand 
more than an equal Chance of having 
a Verdict againft him ; because, 
foon as that Verdict is returned, th 
Sheriff becomes his Heir, or at leaft 
his Executor, and may immediarely 
take Poffeflion of his Fesfon il Eftat 

I could mention many orher Lmper 
feétions, and, perhaps, Errors in-the 
Law of England; and I do nor doube 
but there are as many in the Law of 
Scotland; but neither the one nor the 
other onght to be alrer’d in any ma 
terial Point, without very mature 
4} Confidsration ; orherwife we may 
happen to create two new Impe: 
tions for every one of the old we at 
tempt to remove. The Laws of Scae- 
land, upon which the unfortunare 
Man, whofe Cafe is now under om 
Confideration, was condemned, may 
be wrong ; the Methods of Proceed. 
ing, by which he was try’d, may be 
feyere ; but fuch as they are, they 
were then, and are ftill, the Laws of 
that Country, according to which, 
the Judges are bound by their Oath to 
proceed and determine ; therefore, if 
your Lordfhips come to any Refoly 
tion reJating to that Trial, your Re. 


folution ought to be, in my Opinion, 
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That it was regular and juft ; and 
fuch a Refolution will, I am fure, 
contribute more to the Peace and 
Tranquility ofthe Kingdom, and to 
the Safety of his Majeity’s Subjeats, 
than any Cenfure you can put upon 
it. 


As this Motion was-not much in- 
fifted on, there was not anything 
faid by Way of Reply, nor any Di- 
vifion upon it. 


The chief Speakers for the Motion 











were, the Lord C t, the Lord 
ff, the Earl of W- fea, 
and the Lord L——/. The Lord 


Ch r, and the B—p of §. TY, 
fpoke againft the Trial, but thought 
they had not fufficient Lights to pafs 
any Cenfure upon it; and the chief 
Speakers againft the Motion, and in 
Favour of the Trial, were, the Lord 
H—,, the Far] of F——+r, the 
Ear] of J—a, the Duke of 4A———Z/e, 
and the Earl of S——gé, 

















Upon Occafion of this Debate, the 
Duke of 4. le propofed, That the 
Judges fhould be order’d to deliver 
their Opinions upon the following 
Queftions, viz. 

1. If an Execution were to be per- 
formed in Stocks-Market, and a Guard 
of regular Troops drawn up there by 
lawful Command, to prevent a Ref- 
cue of the Criminal; and if feveral 
Stones thrown from among the Crowd 
fhould light among the Soldiers, by 
which feveral of them fhould be 
bruifed and wounded ; Would fuch a 
Guard be guilty of a Crime, if by 
firing among the Crowd, they fhould 
kill feveral Perfons? And if guilty 
of a Crime, —- What Crime it would 
be ? 

2. Upon Occafion of a Riot in or 
near the Town where a Regiment is 
quarter’d, fhould the Sheriff of the 
County order the Commanding Officer 





to aflemble the Regiment, and march 
to his Affiftance againft the Riorers ¢ 
Is fuch Officer obliged to obey ? Or, 
may he obey? And what Penalty 
there is, if he fhould refufe ? 

3. If a Detachment of the Army 
is order’d to prevent a Number of 
People from pulling down Houfes, 
or from committing any other illegal 
Aétion, and that the Commanding 
Officer ‘has Orders to repel Force by 
Force ; Can fuch Detatchment law 
fully make Ufe of Force by Firing, 
unlefs they are attacked by the Rio- 
ters ? 

4. In Cafe Rioters fhould be pull. 
ing down Houfes, or doing any other 
Mifchief in one Part of the Town, 
and a Detatchment of the Army, in 
Aid of the Civil Magiftrate, fhould 
be ordered to march thither to difperfe 
them ; and a Number of People fhould 
affemble and ftop up fuch of the Paffa- 
ges throngh which fuch Detachment 
muft neceffarily pafs ; Whether fuch 
Detachment may ufe Force to dif- 
perfe the People fo affembled, in or- 
der to pafs that Way, without being 
firft attacked by them ? 

Which was agreed to, and ordered 
accordingly. 

Then his Grace propofed, That 
fuppofing fuch an Execution in Edin- 
burg Grafs-Market, the Scotch Judges 
might be ordered to anfwer the fame 
Queftions by the Scotch Laws, and to 
fign their Opinions, 

Which was likewife agreed to, and 
ordered accordingly. 

The three Judges before mentioned, 
being arrived from Scotland, accort. 
ing to Order, there arofe a Queftion 
in the H of P. » Whether 
they ought to be examined at the Bar, 
at the Table, or upon the Wool-Sacks; 
which Queftion was debated for fome 
Time, on Friday, April 29; but the 
Earl of J—a having propofed, that 
the Houfe fhould refolve itfelf intoa 
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Relation to that Queftion, the fame 
was agreed to, and it was refolved, 
That the Houfe would, on the Mon- 
day following, refolve itfelf into the 
faid Committee ; and, accordingly, 
on that Day, the Houfe being refol- 


ved into the faid Committee, the- 


Queftion was again fully debated, in 
which Debate the Arguments for ex- 
aminiig them at the Table, or upon 
the Wool-facks, were to the Effeét as 
follow, viz. 

As IT was not one of thofe Lestls 
who defired the Attendance of any 
Judge or Judges from Scotland, 1 can- 
not certainly tell what was the true 
Meaning of their being order’d to at- 
tend; but as no Enquiry has been 
made i into any Part of their Conduct, 
as no Refolution of the Committee 
feemed to be direéted againft either of 
them, I cannot think they were cal- 
ked up, or meant to be called up, as 
Perfons guilry of any Crime or Mif- 
demeanor ; and as they had nothing 
to do with anything that happen’d 
when Porteous committed that Crime 
for which he was condemned to die, 
nor with anything that happened at 
the Time that unfortunate Man was 
murder’d, I cannot think they were 
called up as Witneffes in any Part of 
that Affair ; therefore I mutt fuppofe 
the only Reafon for defiring their 
Attendance, proceeded from the Au- 
thentick Copy of Porteous’s Trial 
now upon your Table. I fuppofe, 
from that Trial fome Doubts and Dif- 
ficulties had occurred to your Lord- 
hips with Regard to the Laws of 
Scotland, and the judicial Proceedings 
of the fapreme Court of Jufticiary in 
that Country ; and that therefore you 
‘efired the Attendance of thofe three 
Judges, in order to refolve thof 
Doubts, and remove thofe Difficul- 
ues, 

If this be the Cafe, I muft think, 
you can afk thofe Judges no Queftions, 
pRor can they anfwer any Queftions, 





till they are brought into the Houfe 
in a regular Manner, and placed ac- 
cording to their Rank upon the Wéol- 
facks,. I am furprized that no Regu- 

lation for this Purpofe was made by 
the Articles of Union ; and I am as 
much furprized to find we have con 

tinued for fo many Years without 
making fuch a Regulation ; for as 
the Laws of Scotland are very diffe- 

rent from thofe of England, there is 
as great a Neceflity for this Houfe’s 
being always provided with the At- 
tendance of fome at leaft of rhe Scorch 
Judges, as there is for our having 
fome of the Englifh Judges always a- 
mong us. In this Houfe Laws are to 
be paffed relating to Scotland as well 
as England; in this Houfe, Appeals 
in all Cavifes from Scotland as well as 
England are to be ultimately and fi- 

nally determined; in this Honfe a 
Peer of Scotland may come to be 
tried for a Crime committed in Scof- 
land, and for which he is to be tried 
according to the Laws of Scotland ; 
nay, in this Houfe we may have Oc- 
cafion to pafs Laws for regulating the 

Courts of Juftice in Scotland ; and 
how we can juftly and conicientionfly 
anfwer either of thefe Purpofes, withe 
out having fome of the Scotch Judges 
amongft us, is what { can no way 
comprehend, °*Tis true, we have at 
prefent, we have had ever fince the 
Union, fome of the fixteen Repre- 
fentatives of the Peerage of Scotland, 
who are, or have been, great Matters 
of the Laws of their own Country, 
as well as of the Laws of many other 


Countries, but this is a good Forrune 
we are far from being fure of. We 
may have fixteen Peers fent up from 
Scotland, neither of whom may know 


more of the Laws of Scotland 
moft of us can panes to 
the Laws of Exgland ; in that 
Cafe, I fhould be glad to know how 
it would be pofli ible for us to proceed 
upon or determine any Affair 
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gequired a thorough Knowledge, or 
at Jeaft a full Information, as to the 
Laws of that Country ? 

From this Confideration, my Lords, 
X really think it inconfiftent with the 
Dignity of this Honfe, and with the 
Honour and Character of our Proceed- 
3ngs, not to have the Attemlance of 
fome of the Scotch Judges, in order 
to give us proper Lights, and fuch as 
aay be depended on, into the Laws 
and Cuffoms of that Country ; for 
fiwely no Man can form a good Opi- 
nion of the Proceedings of any Af- 
fembly, where the Members deter- 
mine without either Knowledge or 
Information ; and for this Reafon I 
am furprized this Affair was not par- 
ticularly thought of, and exprefly re- 
gulated, at thegfime the Union was 
concluded. If it had been thought of 
at that Time, I belicve there is no 
Doubr to be made bur thar che Judges 
from Scotland, appointed or ordered 
£o attend this Houfe, would have had 
Places affigned rhem upon the Wool- 
Sacks, next to the Judges of the fame 
Rank in England; and tho’ this Af- 


fair was at that Time negleéted to be 1 


exprefly and particularly regulated, 
yet it is an Affair which I think the 
People of Scotlard may infift on from 
the general Terms of the Union; and 
jc is an Affair which, in my Opi- 
nion, your Lordfhips cannot well re- 
fufe. By the Articles of Union, it 
as exprefly ftipulated, that there fhall 
be but one Parliament for the united 
Kingdom, and that the Subjeéts fhall 
have a Communication of all Advan- 
sages, except where otherwife agréed 
ju the Articles of Union. Js it not 
@ great Advantage to the People of 
Exoland, to have their learned Judges 
always prefent in this Houfe, in or- 
der to give us that Information which 
is neceffary in all Cafes where.a Doubt 
arifes about the eftablifhed Laws and 
Cuftoms of Exgland ? If this be an 





Advantage, as it certainly is, the 
People of Scotland have a good Title 
to claim the fame Advantage, and to 
infift upon having fome of  theig 
Judges likewife prefenc in ag 
for the fame neceflary Purpofe. 
is an Advantage, I fay, they a, 3 
good Title from thefe general Words 
to claim; becanfe it is no Way-e- 
cepted by any Article of the Union; 
and as every Honour is an Advantage, 
they have a Right to claim, that the 
fame Honours, the fame Refpect may 
be fhewn by this Houfe to the Judges 
of Scotland, as are fhewn to the 
Judges of England, excepe that only 
of allowing a Preference to the latter, 
with refpective Ranks or Degrees, 
As this Honfe has ever fince the 
Union had the good Fortune to be 
fupply’d, from Time to Time, with 
noble Lords, eminent for their Know, 
ledge and Experience in the Laws of 
their Country, who have happened tp 
be of the Sixteen chofen to reprefent 
the Peerage of Scotland, it has pre 
vented our taking Notice of this De- 
fe& in the Union ; and ic has pre 
vented the People of Scatland’s laying 
Claim to that Advantage, which they 
certainly, ia my Opinion, havea 
Title to claim ; it has even prevented 
their being fenfible of any Want in 
this Refpect. This, my Lords, coy 
tributes greatly to the Honour of 
fome Lords we have had among 
us from that Country, and like 
wife to the Honow of fome we 
have {till che Happinefs to have a 
mongft us ; for I muft do fo much 
Juftice to fome of the noble Lords af 
that-Couutry we have now among 
us, as to fay, that I believe we ftand 
now as little in need of Information 
from the learned Judges of Scotland, 
as ever we did in any former Parlia 
ment ; but this Advantage muft of 
Courfe ceafe in a Generation or two; 
far as no new Titles of Honour * 
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We granted in Stotland, we can expec 
few Oro from that ‘Country 
ii'the'véry nertAge. I believe your 
Lérdfhips ‘are all fenfible we ‘would 
Often ‘be at a great ‘Lofs, even with 


‘to ‘the -Laws ‘of "England, if 


We had-nd ‘learned Judlges to have Re- 
courfe to, nor any Peers who ‘had 
Ween raifed to the Honour-of Peerage, 
on Actorint ‘of ‘their prdfotind Skill 
hl Experience in‘the ‘Laws ‘of -tlieir 
Goutttry’; and from thence your Lord- 
‘#ut ‘fee how ‘heceffary it will 
ly ‘be for ‘this‘Houfe, in firure 
to have always ‘fortie of the 
featiiéd ‘Judges of Scotland «trending. 
This is the -fitft Time any of ‘chem 
have “éver been called to‘atrend, it is 
the'firft Time ir has ever been’ tHoughe 
neceffary to afk them any Queftions ; 
and if ‘Your ‘Lordihips ‘oblige them 
féiv"to attend, if you think proper 
to afk ‘hém any Queftions, I hope 
you will fhew them the ‘fame Ho- 
notirs, ‘the fame Refpeét, ‘you ‘would 
do'fo'the Judges of any of the Courts 
of WeRmirifier-Hall, ‘if they ‘fhould 
bedtdéred co-attend ‘for’ tlie like Pur- 
‘pole. 
‘To pat this Matter in a clear Light, 
five ‘me Leave, my Lords, to fup- 
‘a Writ -of ‘Error bronghr intro 
ae from any of the-Courts in 
Wiper al, from: the “Court of 
King’s for Example ; 3 fuppofe 
tipon reading the Cafes, various Doubts 
$s fhould occur to fome of 
your! ips, with Regard to the 
sertrareers to that particnlar Cafe, 
and Wwich Regard -to the Proceedings 
below, for the clearing ‘utp of which, 
thoald - defire ‘to ‘afk the Judges 
Quéftions, and for that Purpofe 
Sees “eater Wiiete to’ attend~at the 


1 ‘would defire 

fy i théir Places 

the WoolkSacks. © Again, fuy- 
this ver Affair of Porteous bad 
happen’d ar Newea/fle -inftead-of E- 





‘Tinburgh 5 fuppote he had been tried 


and condemned by the Judges -wpon 
the Affizes there ; and fuppefe yor 
fhould order the Judges by whom he 
was condemned, to attend, in erder 
to-anfwer fome Queftions, and to ex- 
plain fome Doubts relating to his Trial 
and Gondeminition ; Would your Lerd- 


’ fhips order them co attend at the Bar? 


No, “my Lords, you eould not; you, 
at ledft, wwould not ‘defire their Ar- 
tendance any where but in their ufuz 
Places upon the Wool-Sacks. There- 
fore, from a Purity of Reafon, if 
your Lordfhips défire the Juiges of 
the -flipreme ‘Coutt of Julticiary in 
Scotland, which is ‘the fame with 
the ‘Court 6f King’s Bench in Eyp- 
dand. 1 fay, if ‘you defire ‘thofe 
Judges to attend ; if you defire to afk 
them any Queftions abont the Laws 
and Cuitoms of Scotland, you oug 
firft, in my Opinion, co take ¢ 
proper Merhod for giving them the 
Places due to them upon the Woo!- 
Sacks ; in order, that they may from 
thence anfiver {uch Queftions 4s -yor 
have a Mind ‘to put to them ; for if 
they fhould anfiver Queftions from 
any other Place, I am afraid ‘the 
greateft Part of their Countrymen 
will be apt to fay, they have done 
what T fhall ‘nor chule to expres. 

But now, my’ Lords, fuppofe the 
Judges you have called up, are aot 
to have any Queitions pur to them as 
Judges, bur that they are to be ex 
mined as Wirnefles, in order to fee 
if they can ‘give’ you any Light inra 
the Affair now depending before-you ; 
yet us Judges of one of che Supreme 
Comts of Scotland, and confequently, 
as ‘having ‘a‘Righr to be within the 
Houfe, they ought to be examined at 
your ‘Pable,) which is the Place, I 
believe, where’ the Judges of 2ng- 
land would be examined, ‘if * they 
were to> give Evidence in any Athex 
before you ; for ir appears upom yout 
Journals, ‘that inthe Year 1689, two 

Gentiemc 
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Gentlemen had the Honour of being 
examined at your Table, tho’ they 
were not then Judges, but only be- 
caufe they had been Judges, and as 
fuch, had had Places within the 
Houfe. For this Reafon, the Gen- 
tlemen who are atrending by your 
Order, if they are to be examined as 
Witnefles, ought, I think, to he ex- 
amined at the Table ; it is what, in 
my Opinion, they have a Right to 
infift on, by the Articles of the U- 
nion between the two Nations, which 
I hope your Lordfhips will never 
break through the moft trifling Cir- 
cumftance, without the unanimous 
Confent of both. 

I hope, my Lords, no Incroach- 
ments will ever be made in this Houfe 
npon the Right of any private Man ; 
I hope the meaneft Subje& will al- 
ways be able to fue with Succefs in 
this Houfe, for any Right or Privi- 
lege he can fhew a juft Claim to ; but 
the Right now in Difpute before your 


Lordfhips, is not the Right of a pri- . 


vate Man, nor is it a Right of a pri- 
vate Nature; ic is rhe Right of a 
whole People, it is the Right of a 
Nation once free and independent, and 
at is a Right ftipulated by one of the 
moft publick and moft folemn Con- 
tracts that was ever made ; a Contract 
which, on our Parts, ‘we are obliged 
to obferve and fulfil with the greateft 
Nicety, becaufe the People of. Scot- 
and trufted entirely to our Honour 
for a faithful Performance ; their fub- 
mitting to be governed by one and 
the fame Parliament, in which they 
knew we would always have a great 
Majority, was really in Effeét fub- 
mitting every Thing to our Honour ; 
and I hope, they fhall never have the 
leaft Occafion to repent of the Confi- 
dence they have repofed in us. For 
this Reafon, in all Cafes, where the 
Rights or Privileges of the People of 
Scotland, by Virtue of the Articles 
of Union, come to be queftioned, I 





fhall always have a ftrong Biafs ig 
their Favour, efpecially when the 
Matter in Queftion relates to a Piece 
of mere Ceremony. But in the pre. 
fent Cafe, I muft think, there .cay 
be properly no Queftion ; for, whe 
ther the Judges of Scotland ought to 
be in this Houfe as Affiftants, to give 
their Opinions upon fuch Matters of 
Law as may arife in the Courfe of 
our Proceedings, in the fame Man- 
ner as the Judges of England do, is 
a Queftion, I think, determined not 
only by the Articles of Union, but, 
by the very Nature of the Thing it. 
felf ; becaufe, while Scotland conti: 
nues to be governed by Laws different 
from England, it will be impofflible 
for us to do our Duty without fuch 
Affiftance. 

My Lords, as nothing contributed 
more than the Union between the two 
Kingdoms, towards fecuring the Pro- 
teftant Succeflion in the prefent Ilw 
ftrious Family, fo there is nothing 
can contribute more to the Preferya- 
tion of that Succeflion, than the ren 
dering that Union every Day more 
firm and unalterable ; which can 20 
Way be done more effectually, than 
by cementing the People by an Union 
in Hearts and Affeétions, as well as 
an Union eftablifhed by Law. While 
we have fuch a Majority in both 
Houfes of Parliament, the People of 
Scotland will always find it impofl- 
ble to break through or diffolve the 


legal Union that fubfifts between us; 


but if we fhould ever make Ufe of 
that Majority, which I hope we mt 
ver fhall, to break through or et 
croach upon thofe Articles, which 
have been ftipulated between us; tht 
legal Union will be of little Foret, 
ie will only ferve to make them de+ 
perate, and to run the Rifk even of 
their own Perdirion, in order to rid 
themfelves of the Yoke they groal 
under, They will be apt to afcrile 
to the prefent Royal Family ar 
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Ills they feel, or imagine they feel ; 
and, if they fhould unanimoufly join 
in a contrary Intereft, we know they 
would be fupported by a numerous 
Party in this Part of the Ifland, as well 
as by a powerful Party beyond Seas; 
for which Reafon we ought to take 
all poffible Care not to give them any 
jut Ground of Complaint , we ought, 
even, to avoid a Meafure which may 
be made Ufe of by the Enemies of the 
Government, for fowing Difcontent 
and Difaffeétion in that Part of the 
Tiland. The Minds of the People in 
that Country are at prefent in great 
Agitation; the bringing up of fo 
many Gentlemen, on Account of a 
Murder, committed by the very 
Dregs of the People, muft give them 
a good deal of Concern; and, we 
thay fuppofe that every Man’s Atten- 
tion is fixed upon the Behaviour of 
this Honfe towards their Judges: If 
we treat them with any feeming Dif- 
refpeét, if we treat them in any Man- 
ner different from that, in which the 
Judges of England would be treated 
upon a like Occafion, I am afraid 
the People in general will Jook on it 
as an Indignity offered to the whole 
Nation, and, as a Violation of the 
Articles of Union; therefore, I hope 
your Lordfhips will either not exa- 
mine them at all, or examine them 
ina Manner to which no Exception 
¢an be taken. 

As Iam not of that Country, I 
have {poke with the more Freedom 
in this Debate, becaufe I think I can- 
not be fufpected of Prejudice or Par- 
tality. If I have any, I confefs ir 
1s upon that Side, on which I think 
My own Honour and the Honour of 
my Country moft deeply concern’d, 
which I take to be ina moft exact 
Obfervance, not only of the Words, 
but of the Spirir and Intention of the 
Articles of Union, We contr:éted 
together as Nations quite independent 

of one another, and by the whole 





Tenor of the Contraét it appears, rhat 
the Subjeéts of both Kingdoms are 
intitled ta equal Honours, Privileges 
and Advantages. We have no Pre- 
tence to any Pre-eminence, but only 
that thofe of any Rank in England 
fhall have the Precedence of thofe of 
the fame Rank in Scot/and. This they 
have always fince the Union allowed 
us, and I hope we fhall never dif. 
pute conferring upon any Gentleman 
of Rank in Seotland, thofe Marks of 
Honour or Refpeét, which are be- 
ftowed upon Gentlemen of the fame 
Rank in England. I fhall not pre- 
tend to prefcribe to your Lordfhips, 
what Method you are to take for con- 
ferring thofe Marks of Honour or 
Refpe& ; as the Judges of England 
fit here by Virtue of the King’s Wrir, 
I fhould think the moft regular Way 
would be, to addrefs his Majelty to 
order fuch Writs to be iffued as may 
be thought proper, for enabling the 
three Scotch Judges now attending by 
your Lordfhips Order, to come and 
take their Places upon the Wool- 
Sacks; but I fhall make no Motion 
for this Purpofe, till I hear the Se: 

timents of other Lords upoh the fame 


Subject. 


thus : 

My Lords, 
AM fure I am as ignorant as 
the noble Lord that {poke laft, 
how the tliree Scotch Judges came to 
be fent for, or what were the Rea- 
fons for fending for them. Whether 
their Attendance was defired, in or- 
der that they might be examined as 
Witneffes in the Affair now depend- 
ing before us, or in order that they 
might anfwer Queftions and give 
their Opinions as Judges Jearned in 
the Laws of Scotland, is what I know 
nothing of ; for I was no Ways pri- 
vy to the Defign of making fuch a 
Motion, nor did I know any Thing 
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Of ic rill I heard it made; and I 
Save my Confent to it, only becaufe 
I fuppofed the noble Duke who made 
2r, had good Reafons for fending for 
them, which would appear at the 
proper Time from the Queftions he 
fhould afk, and the Cafes he fhould 
put to them, I very well remember, 
that a few Days before the Motion 
was made for ordering thefe three 
Judges to attend, a Motion was made 
by a noble Lord near me, for order- 
ing one of thefe Judges, I mean the 
Lord Fuftice Clerk, to attend, which 
Motion was upon a Divifion difagreed 
to; but if I did not miftake the no- 
ble Lord who made that Motion, he 
did not mean to fend for that Gentle- 
man as a Judge, but as an Officer of 
State, and as one very much entruft- 
ed, by Virtue of his Office, with the 
Civil Government of that Country ; 
he did not mean to fend for that Gen- 
tleman to anfwer any Queftions about 
the Laws of Scotland, but to anfwer 
for his own Conduét about the Time 
Porteous was murdered; and as I 
thought the Conduct of that Gentle- 
man was not fuch as it ought to have 
been upon that Occafion, I joined 
with the noble Lord in his Motion ; 
but I then had, as I generally have, 
the Misfortune to be of the wrong 
Side of the Queftion. 
Notwithftanding the ill Fate of 
this Motion at firft, yee it might 
probably have been renewed in the 
Courfe of our Enquiry ; but in a few 
Days after, a noble Duke ftood up 
and moved that this very Lord Fuftice 
Clerk, together with the two Senior 
Judges of the fame Court, might be 
ordered to attend ; which was accor- 
dingly agreed to, and this made the 
Remewal of the firft Motion unne- 
ceffary. This different Method of fend- 
ing for him appeared to me at firft as 
a Matter of no great Moment; but 
now I muft fay, I with the firft Mo- 
tion had been agreed to, becaufe in 
1 : 





that Cafe, I believe we fhould haye 
had no fuch fecond Motion, I believe 
none of the other Scotch Judges would 
have been fent for ; and if none other 
of them had been fent for, we fhould 
at this Time at Jeaft have had no fuch 
Queftion as the prefent before us; for 
tho’ f am in my Opinion very clear 
in the Queftion now before us, yetI 
with with all my Heart no fuch Que- 
ftion had upon this Occafion occurred, 
Whether the Judges of Scotland, 
have a Right by the Articles of U- 
nion, to infift upon having the King’s 
Writ for being prefent in this Houfe, 
and for having Places among the 
other Judges upon the Wool-Sacks ; 
or whether it be neceffary for us ta 
have their Attendance, are Queftions, 
which, I think, are not properly 
now before us; and therefore I fhall 
not take up your Lordfhips Time 
with inguiring into them ; but I am 
fure no Judge of Scotland was ever 
yet admitted to be prefent, nor have 
any of them now a Right to come 
within this Houfe; for no Man can 
come within our Bar but by Patent, 
by Writ, or by Cuftom. The Judges. 
of England have their Places upon 
the Wool-Sacks by the King’s Writ, 
and till the Judges of Scotland get 
Writs of the fame Nature, they have 
no Right to come within our Bar,, 
becaufe it would, in my Opinion, 
be an Incroachment upon the King’s, 
Prerogative. Nay, I mwift go fa- 
ther, I do nor think the King him 
felf, even. with the Confent of this 
Houfe, can iffue out any fuch Writ; 
for even the King’s Power of iffuing. 
fuch Writs is limited by Cuftom. His 
Majefty may by Cuftom, and by his 
Prerogative, create as many Dukes, 
Marqueffes, Earls, Vifcounts, or Ba 
rons as he pleafes; but I do not think 
he can grant, or rather create, a new 
Title of Honour in Great Britain 
without an Aé of Parliament. Sd 
he may by Writ call the Judges off 
" England 
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England to be Affiftants to this 
Houfe: He might likewife according 
to the ancient Cuftom iffue Writs for 
his Serjeants at Law, his Coun fel 
Jearned in the Law, and fome other 
Officers, to attend as Affiftants; bur 
Ido not think that he can iffue Writs 
for the Attendance of any Judges, 
Serjeants, Counfellors, or Officers, 
not warranted by antient Cuftom : 
For the Iffuing of any Writ not war- 
ranted by Cuftom, there muft be an 
A& of Parliament ; becaufe it is a 
Matter which concerns the whole 
Nation ; ic concerns the other Houfe 
as well as this; and any fuch Ar- 
tempt would certainly meet with 
Oppofition from the other Houfe, 
Therefore, as the Iffuiug of any 
Writ for fummoning the Judges of 
Scotland to attend in Parliament was 
not particularly and exprefly efta- 
blifhed by the Articles of Union, it 
cannot now be done but by an A& 
agreed to by all the Branches of our 
Legiflature ; and as it cannot be done 
without fuch an Aét, it would be 
very improper for us to prefent to 
his Majefty any fuch Addrefs as has 
been propofed. 

If the Judges of Scotland had ever 
had any fuch Writs as the Judges of 
England have, for fummoning them 
to Parliament, if they had ever had 
the Honour of having a Seat within 
the Bar, they would then have a 
Right to claim giving their Opinions 
upon the Wool-Saks, or to be exa- 
mined at the Table; but, as they 
have never yet had fuch Honour, 
they have certainly no Right to claim 
any fuch Privilege ; for it is upon 
the Honour of having a Seat in the 
Houfe, and upon that only, the Pri- 
vilege of being examined at the Ta- 
Ue depends, To the higheft Officer 
in the Kingdom, if he has no Seat 
im the Houfe, we cannot grant that 
Privilege, without facrificing the 
Honouy and Dignity of the Houle, 


and, in my Opinion, incroaching 
upon the Prerogative of the Crown ; 
and if we fhould once begin to make 
any fuch Sacritice, or any fuch In- 
croachment, God only knows how 
far we may be induced or obliged to 
go. If we once break through this 
antient Rule, if we once begin ro 
grant the Privilege of being examined 
at the Table, to any one Officer 
who has not the Honour of having 
a Seat in the Houfe, many orher Of- 
ficers will claim the fame Privilege ; 
and I make no Doubt but the other 
Houfe would immediately fet up fuch 
a Claim, with refpect to every one 
of itsown Members. The Judges of 
Scotland now attending we may com- 
pel to appear before us in fuch Man- 
ner as we think proper; but ler us 
confider, we cannot compel the Mem- 
bers of the other Houfe to come to 
be examined. at all before us; and 
therefore if we give that Houfe a 
Pretence for fetting up aud infifting 
upon any new Privilege, we mutt 
comply with it, or we fhall be de- 
prived of every Evidence any Mem- 
ber of that Houfe may hereafter be 
able to give, with refpect to any Af- 
fair depending before us; for as no 
Member of the other Houle is obli- 
ged to come to be examined before 
us, as he cannot come without the 
Leave of the Houfe to which he be- 
longs, we may depend on it, that 
Houfe will never grant Leave to any 
of their Members to be examined at 
our Bar, after we have once furnifhed 
them with a Prerence for being cx- 
amined at the Table. 

As that of having a Seat in the 
Horffe is the only Title, upon which 
any Perfon can claim being examined 
at the Table, fo this isa Rule which 
we have hitherto moft ftriétly and 
moft uniformly obferved; in fo much 
that the higheft Officers in the King- 
dom have been examined at our Bar, 
without any Regard to the Office 
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they bore, and without fhewing 
them the leaft Refpect on that Ac- 
count. It appears upon our Journals 


“that the Commiffioners of the Great 


Seal were examined at our Bar, and 
without any more Ceremony or Re- 
fpeét, than would have been fhewn 
to the moft private Gentleman in the 
Kingdom. It likewife appears upon 
our Journals, that an Hon. Gentle- 
man was examined at our Bar, who 
svas at that very Time firft Commif- 
fioner to the Treafury, Chancellor of 
the Exchequer, and not only-a Privy 
Counfellor, but, I believe, a Cabinet 
Counfellor to the King then upon the 
Throne ; and tho’ that Gentleman 
{till poffeffes rhe fame Employments, 
tho’ he enjoys as many Honours, and 
is as much refpeéted by this Houfe, 
as any Gentleman ever was in Eng- 
land, yet, if he were again to be 
examined as a Witnefs in any Affair 
before us, I hope he would, I think 
he ought to be examined in the fame 
Manner. 

This fhews that no Poft a Man 
poffefies, no Honour he can have, ex- 
cept that of having had a Seat in the 
Houle, can entitle him to the Privi- 
lege of being examined at’ the Table ; 
and the Example of rhe two Gentle- 
men mentioned, who were admit- 
ted to read fome Records at our Ta- 
ble, inftead of reading them at the 
Bar, in the Convention of Eftates in 
1688, is no Exception to this Rule ; 
for thofe two Gentlemen had both 
been Judges, they had both had Seats 
in the Houfe, and the Convention 
were certainly of Opinion, they had 
been illegally turned out, therefore 
they {till looked on them as having a 
Right to a Seat in the Honfe; and 

having called, or rather defired the 
Favour of them to come and afiift 
the Honfe in reading fome old Re- 
eords, they could do no Iefs than al- 
Jow them that Privilege which they 





entitled to, But fuppofe thefe two 
Gentlemen had had no Pretence to 
have been admitted within the Houfe, 
that Convention was no Parliament, 
nor was that Affembly of Lords pro- 
perly a Houfe of Lords: They were 
not confidered as fuch by the Nation, 
becaufe their Aéts or Orders were 
confirmed by an exprefs Law pafled 
in the next enfuing Parliament, for 
which there would have been no Oc, 
cafion, if the Parliament or Nation 
had Jook’d upon that Convention as a 
Jegal and regular Parliament ; there. 
fore nothing that was done in that 
Convention can be a Precedent for 
us, and much lefs can it be a Foun 
dation for our breaking thro’ a Rule 
that has been eftablifhed, and con 
ftantly obferved ever fince we have 
any Records of Parliament. 

TI have as great a Regard as any 
Man can have for the Articles of U- 
nion, I have as great a Regard for 
the People of Seot/and, and would be 
as loth as any Man to give thema 
juft Caufe of Complaint ; bur, I have 
an equal Regard for the Honour and 
Dignity of this Houfe ; and, I am 
fure, my fhewing a due Regard w 
the Houfe of Peers, of which I have 
the Honour ‘to be a Member, ca 
never give Offence to any Man of 
common Underftanding in Scotland; 
therefore, I am certain, our fhewig 
a ftrict Regard to our own Privileges 
on this Occafion, can never difoblig 
any great Number of Perfons in hit 
Country, where good Senfe abound 
as much among the People, as it dots, 
I believe, in any Country in th 
World. Nay, I am convinced, a& 
crifice of the Honour and Dignity d 
this Houfe, on any Account whatl- 
ever, would generally difoblige th 
People of that Country, as well # 
the People of this; for, we are now 
intrufted with the Honour and Privi- 
leges of the Peerage of both Natiots; 
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Houfe in any Refpeét, or for any 
Confideration, would be a Proftitu- 
tion of the Honour and Privileges of 
the Peerage of Scotland, as well as 
England, 

What Benefit or Advantage might 
accrue to the People of Scotland, from 
having their Judges prefent in this 
Houfe, what Right the People may 
have from the Intention and Spirit 
of the Articles of Union, to claim 
that Benefit, and what Neceflity or 
Occafion this Houfe may hereafter 
have for the Attendance of fome of 
thofe Judges, are Queftions, which I 
am fure we have not Time to enquire 
into in this Seffion, and much lefs 
can we enquire into, or regulate this 
Affair, before it will be neceffary for 
us to examine the Scotch Judges, who 
are now attending by our Order. I 
fhould, with all my Heart, agree to 
our enquiring into that Affair, if I 
thought it poffible for us to go thro’ 
with it before the End of the Seflion ; 
I fhould readily join in granting the 
People of Scotland, all the Right they 
could claim, nay, “all the Favour they 
could expect, upon the Iffue of fuch 
an Inquiry ; but, I believe, it will 
be granted that every one of thefe 
Queftions is a little doubtful, and of 

t Moment ; therefore, it will be 
neceflary to inquire into them with 
great Calmnefs and Exactnefs, and, 
not to refolve either of them till after 
the moft mature Deliberation. It 
would be neceffary to inquire into 
the antient Cuftoms and Ufages of the 
Parliaments of Scot/and, in order to 
fee, whether the Judges of Scotland 
had any Seats as fuch, in their 
Parliaments 5 feveral other Matters 
would be neceflary to be enquired in- 
to; and, we fhould certainly meet 
with a good deal of Difficulty in al- 
lotting them their proper Places upon 
the Wool.Sacks, in determining what 
Number of them fhould always at- 


tend, and, in regulating hey they 





fhould take their Turns in attending ; 
for, I hope, you would nor have 
them all to attend, fo as to make 
every Seffion of Parliament an abfo- 
Jute Ceffation of al] Manner of Juftice 
in Scotland. Many other difficult 
Queftions would certainly occur in 
the Courfe of that Affair; and, ic 
would be neceffary to manage every 
one of them with great Tendernefs, 
in order to prevent any poflible 
Breach between the two Houfes of 
Parliament, as well as to prevent rai- 
fing any frefh Animofities between 
the two Nations. From all which, 
I mutt conclude it impoffible a Is 
to pafs any Bill in this agg 9 oO 
bringing any Judges from Sco land 
into “this Honfe ; and, as there is no 
Method of doing itr, bur by an A& 
of Parliament, therefore, it cannot 
be proper for us to enter upon any 
fuch Affair at prefenc. 
Thus, your Lordfhips 
think, all fee, thar it is impofli le 
for us to grant * rhofe Honours, or to 
fhew that Refpeét to the three Scotch 
Judges now attending, which fome 
Lords feem to defire, and, which £ 
fhould willingly agree to, if we could 
poflibly do ic without facrificing the 
Honour and Dignity of this Houfe, 
and expofing both ourfelves and our 
Pofterity to numberlefs Inconvenien- 
cies. Tam forry, any Queftion of 
this Nature fhould have happened: E 
am now more forry than I was at 
firft, that the Motion for bringing 
up the Lord Juitice Clerk, was not 
agreed to; becaule, I believe,‘ir would 
have prevented any fuch Queftion as 
the prefene; but, now the Queftion 
has occurred, I hope e, your Lord- 
fhips will fhew a cue Réyard to the 
Honour and Dignity of your own 
Houfe, by refolving to examine thefe 
Judges at the Bar, in the fame ; Mane 
al 


muft, I 


ner as you have examined the greareft 
Officers in England, who h ppened 
noc to haye the Honour of hav ing 
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a Seat amongft us. As fuch a Refo- 
Jution can offend no Man of common 
Senfe, it can raife no general Difcon- 
tent in Scotland, nor occafion any 
Difaffe€tion to the Iluftrious Family, 
we have now the Happinefs to have 
npon the Throne. Ifany unthinking 
People in Scotland fhould be mifled 
by the Enemies to our happy Efta- 
blifhiment, it will be eafy for the 
noble Lords of that Country we have 
now amongft us to undeceive them, 
and to convince them that no Indig- 
nity or Affront was intended by any 
fuch Refolution. The Abilities of all 
thefe noble Lords are apparent, I am 
fure their Inclination will not be 
wanting, and I do not queftion but 
their Intereft and Authority among 
the People of their Country are equal 
to their Abilities, 

Therefore, as no Danger -is to be 
apprehended, from our examing the 
Judges now attending, in the ufual 


Manner in which all Perfons, who 
have not a Seat in this Houfe, are 
examined ; and, as great Danger is to 
be apprehended, and many Incoveni- 
encies mult neceffarily enfue, from 
examining them in any different Man- 


ner, I fhall conclude with this Mo- 
tion, That the Lord Juftice Cleré, 
and the two Senior Judges of the 
Court of Fuficiary in Scotland, now 
attending according to Order, be exa- 
at the Bar of this Houfe, 


To this it was replied in Subftance as 
' follows : 
My Lords, 
AM forry, not on Account of 
the prefent Queftion’s having now 
happened, nor on Account of its ha- 
ving happened on this Occafion, but, 
on Account of its being made a Que- 
ftion at all. Iam forry, the Right 
the Scotch Nation has to have their 
Judges in this Houfe fhould have ever 
been brought into Difpute; for, I am 
fure, fuch a Conteft can no way con- 


tribute to the Welfare of the United 
Kingdom, or to the Eftablithment of 
that Harmony, which ought to be 
kept up between the People of thofe 
two Kingdoms, which were long fe. 
parate and independent, but, are now, 
for the Benefit of both, happily uni- 
ted into one. Unreafonable Feuds and 
Animofities are but too apt to arife 
between any two People, who have 
been long accuftomed to live under 
diftinét Governments, and are but 
juft united under one and the fame, 
The Flames of Diffenfion may ceafe 
or difappear, but it is a long Time 
before the Fire can be entirely extin- 
guifhed ; and, therefore, thofe who 
have the Honour of being entrufted 
with the Government of any fuch 
two People, ought to be extremely 
cautious of engaging in any Meafure, 
or, of bringing any Queftion upon 
the Carpet, which may blow up thof 
Coals that have been but lately cover- 
ed with the Afhes of Wifdom and 
Good Policy, and cannot, therefore, 
be fuppofed to be abfolutely extin- 
guifhed. If the bringing up of all, 
or any of the Judges of Scotland, as 
Affiftants to this Houfe, could poflix 
bly be of any Prejudice to the People 
of Exgland; or, if it could be look’d 
on as any Way difhonourable to, or 
beneath the Dignity of this Houfe, I 
Should not at al] have been furprized 
to have heard it contefted, but, 
when it can be no Way prejudicial 
to the People of Exgland, nor any 
Way difhonourable to this Houfe; 
when it may fo greatly contribute to 
the Advantage of the People of Scot- 
land; and, when it appears in itfelf 
fo neceffary, for enabling us to deter- 
mine many Queftions that may come 
before us; I confefs, I am not only 
furprized, but I am forry ta find it fo 
much as contefted. : 
I yemember the firft Motion in this 
Houfe, relating to any of the Scotch 
Judges, was for bringing up the Lord 
Juftice 
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Juftice Clerk only. I was againft 
that Motion, for the very Reafon, it 
feems, which made other Lords for it. 
I was againft ir, becaufe it feemed to 
be a Motion for bringing him up as a 
Criminal, and not as a Judge; and, 
Iwas againft his being brought up 
asa Criminal, becaufe there was no- 
thing then appeared before us, which 
could give the leaft Foundation for 
fuch an Accufation. I agreed with 
the Motion for bringing him and the 
two Senior Judges of the fame Court 
up; becaufe, I knew your Lordfhips 
had a Power of requiring the Atten- 
dance of any of the Judges of Scot- 
land, as well as you may require the 
Attendance of any of the Judges of 
England; and, I have always ob- 
ferved, that no fuch Order has ever 
been refufed, when any Lord of this 
Houfe pleafed to afk for it. Thefe 
were my Reafons, and I ftill think 
they were good Reafons, for agree- 
ing to the fecond Motion, and for 
difagreeing to the firft. But, fuppofe 
the firft had been agreed to by the 
Houfe, it could not have prevented 
the fecond ; becaufe, any Lord of 
this Houfe had a Power to defire that 
that any of the Judges of Scotland 
might be ordered to attend, in order 
toexplain.fome Doubts that had oc- 
cured to him relating to the Law 
of Scotland; and, furely, no Lord 
who wanted to have fuch Doubts ex- 
plained, would have trufted the Ex- 
planation of them to a Judge, who 
had been brought up as a Criminal. 
Again, fuppofe the Lord Juftice Clerk 
had been brought up by himfelf alone, 
fuppofe he had been brought up, not 
asaJudge, but as a Criminal, che 
fame Queftion would have occurred ; 
becaufe, as he is a Scotch Judge, 
and one of the chief of them too, 
he muft have been confidered as fuch, 
till fome Refolution, at leaft, of this 
Houfe had paffed againft him; there- 
fore, in his firft Examination he 





might have infifted, he ought to have 
infifted, on his being examined at 
your Table; for, I am fure, your 
Lordihips would not have made a 
new Precedent for condemning a Man 
without hearing him. Our having 


agreed to the firft Morion relating ta 
any of the Scotch Judges, could nor, 
therefore, have prevented the prefent 
Queftion ; there was no Way of pre- 


venting it, but by a previous, and 
what I muft call a prudent Care, to 
give the Judges of Scotland what, 1 
think, of right belongs to them, I 
mean, their Places upon the Wooi 

Sacks, before yon refolved to defire 
their Attendance, either as Judges, a: 
Witneffes, or as Criminals. Their 
Condu& as Judges has been already 
approved, or, at leaft, nor condemn- 
ed, by your Lordfhips; and, if any 
of your Lordfhips are of Opinion the 
Lord Juftice C/erk has mifbehaved in 
any other Part of his Dury, you have 
him now attending ; you may revive 
the Committee, and may proceed to 
enquire into his Conduct; but, before 
you begin to proceed againft him as 
an Officer of State, I hope you will 
grant him what, I think, of Righe 
belongs to him as a Judge of Scotg 
land. 

The Right which the Judges of 
Scotland have by the Articles of U- 
nion, to infift upon haying the King’s 
Writ for being prefent in rhe Houle, 
and for having Places among the 
other Judges upon the Wool-Sacks, 
or rather the Right, which the Peo- 
ple of Scotland may claim, of having 
fome of tieir Judges always artend- 
ing as Affifiants to rhis Houfe, is rhe 
firft and chief Queftion now before 
us; becaufe, without firft determin- 
ing this, you cannot determine the 
other, as to the Place in which they 
are to be examined ; nay, the Deter- 
mination of the fecond, determine it 
which Way you will, mutt be a full 
anda final Determination of the frit. 

If 
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If the Judges or People of Scotland 
haye any fuch Right by the Articles 
of Union, they have had it ever 
fince thofe Articles were agreed to; 
and if they have had fuch a Right 
ever fince that Time, the Judges now 
attending have had an undoubted 
Right to Seats in this Houfe for ma- 
ny Years, tho’ they have never hi- 
therto had Occafion to take Poffef- 
fion of them, It has never been efta- 
blished as a Rule, not to admit any 
Perfon to be examined within the 
Bar, but fuch as were aétually in 
Poffeflion of a Seat in the Houfe. On 
the contrary, any Sort of Right toa 
Seat in the Houfe, has always been 
looked on asa Right that intitles a 
Man to be within the Bar. 

The famous Cafe of the Lord For- 
refer, who was a Lord of Scotland, 
but not one of the Sixteen, is a full 
Proof of this Rule ; and the Cafe of 
the two Gentlemen who were called 
to read fome Records to this Houfe in 
the Year 1688, and who were for 
that Purpofe admitted to your Table, 
is a Proof that an equitable Right to 
a Seat in the Houfe is as good as a 
legal. Thofe two Gentlemen had, 
éis true, been Judges, and the Con- 
Vention as well as moit of the Nation 
probably, and, I think, rightly, 
were or Opinion, they had been un- 
juftly turned out from being Judges ; 
but fuppofe they were unjuftly turned 
out, *cis certain they had than no le- 
gal Title to a Seat, nor were they in 
Pofleflion of any Seat in the Houfe; 
the only Reafon for admitting them 
to the Table, was on Account of the 
equitable Title they had to Seats upon 
the Wool-Sacks, That Convention 
indeed was not at firft a Parliament, 
but I am fure none of your Lordfhips 
will queftion their Power, nor will 
this Honfe, I hope, ever refufe to ad- 
mit any Proceeding of theirs as a 
good Precedent, in any Cafe of the 
fame Nature. It was not for any 





Deficiency of Power that their Aas 
and Proceedings were confirmed by 
the 1iext Parliament ; that A& of 
Confirmation was paffed only to fa- 
tisfy the unreafonable Scruples of 
fome Men, and upon this Maxim, 
That abundance of Law never breaks 
the Law; for furely no Man ima 
gines that any of the Aéts or Refolus 
tions of the firft Parliament after the 
Revolution, received any new or ad- 
ditional Force from this Act of Cons 
firmation, which was paffed in the 
fecond. And I muft obferve, that 
the Precedent now under our Confi- 
deration, was not a Precedent made 
by the Convention, while it conti- 
nued a Convention, but after it was 
declared to be a Parliament ; fo that 
it is a Precedent which deferves as 
much Regard as any Precedent fince 
that Time. 

Now as your refolving to examine 
the Scotch Judges at your Table, if 
you do come to any fuch Refolution 
will be founded upon the Right they 
have to Seats within your Houwf, 
therefore their being examined in 
fuch a Manner can never afford a 
Pretence for any Man in the King- 
dom to be examined at your Table, 
if he has no Manner of Right to 2 
Seat within your Houfe: Conf 
quently, there is no Ground for fay- 
ing that your coming to any fuch 
Refolution, or your examing them in 
any fuch Manner, can fubje& you ot 
your Pofterity to any one Inconye- 
nience. As for the Commiflioners of 
the Great Seal, the firft Commiffioner 
of the Treafury, the Chancellor of 
the Exchequer, or any Privy or Ge 
binet Counfellor, I am furprized to 
hear it faid that your Lordfhips ha- 
ving examined all or either of chem 
at your Bar, can be an Argument 
for examing the Judges of Scotland in 
the fame Manner. Is there any ont 
of thefe Officers that, as fuch, has 
the leaft Pretence to a Seat in this 

Hoult? 
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Houfe ? Theréfore, according to the 
Rule-that has beén eftablifhed, and 
which feerns to be agreed on by every 
one of your Lordfhips, they had no 
Pretence to be exathined within the 
Bat; but from that very Rule, the 
Judges of Scotland have a Pretence to 
be examined within the Bar, becaufe 
they claim from the Articles of U- 
ion a Right to fit im the Houfe as 
Affiftants, in the fame Manner as the 
Judges of England do; and if they 
have but an equitable Right, it will 
certainly be not only a Piece of In- 
juttice, bur an Indignity done to 
them, to examine them at your Bar ; 


Right ought to be firft determin’d, 
becaufe upon that, and upon that on- 


ly, the other Queftion muft necefia- | 
rily depend. 

That the Judges of Scotland ought 
tobe fummoned as Affiftants to this 
Houfe, that the People of Scotland 
lave a’ Right to have fome of their 


Judges prefent in this Houfe, appears 
mot only from the two Articles thar 
lave been nientioned, by which ir is 
provided thar the Unired Kingdom 
fall be reprefenred by one Parlia- 
ment; and that the Subjects fhall 
lave a Communication of all Advan- 
tages not excepted in the Articles ; 
but Jikewife from the 18th and roth 
Articles of the Union, by which it 
isexprefly provided, that all Matters 
of private Right fhall be determined 
bythe Baws of Scotland, and before 
the proper Courts there; fo chat, 
tho’ there lies an Appeal to this 
Houfe, yet in «all fch Appeals we 
we, by the Articles of Union, obli- 
ged to determine according to the 
Laws of Scotland; and how is it 
Poilible for us to determine according 
tothofe Laws, if we have no Lord 
or any Affiftane’ iin the Houfé, who 
@n inform us what thofe Laws are, 
tad explain thofe Paffiges which may 
wppear a little. dark or doubefiil ? 





From thefe Articles, and indeed from 
the whole Tenor of the Treaty, this 
Right appears fo manifeft, chat I am 
furprized to hear any Doubts made 
about ir; and Iam as much finpri- 
zed to hear fo many Difficulties ftarr- 
ed about the Manner of making ir ef 


| fectual. 


I fhall agree that no Man can 
come into this Houfe but by his Ma- 
jefty’s Writ of Summons, and in if 


| fuing of fuch Writs it may be true 
| thar the Power of the Crown is limi- 


ted by Cuftom. But with Refpect ta 


| that which depends upon the Arti 


cles of Union, the Power of the 
for which Reafon their Claim of | 


Crown can neither be limited 


nor 


| direéted by the Cuftom of England, 
} or the Cuftom of Scotland ; it can be 


dire&ted by nothing bur the Articles 
themfelves, and us thofe Articles 
made it neceffary to have rhe Judges 
of Scotland called to the Affiftance 
of this Honfe, as well as the Judges 
of England, furely the King got by 
thofe Articles a Power to iffue Wrirs 
for calling them accordingly. Snp- 
pofe then a Writ of Summons fhould 
be direéted to every one of them, it 
could be attended with no Inconye- 
nience ; it would not be neceffury 
for them all to come up here, and ro 
atrend the whole Time of the Seflion ; 
fuch as pleafed only would come, un- 
lefs your Lordfhips fhould upon any 
great Occafion, fuch as the prefenr, 
make! an exprefs Order for the Artren- 
dance of all or fome of them: The 
iffuing of fuch Writs could not chere4 
fore occafion any Surceafe of Juflice 
in Scotland, ‘or impede or inrerrupe 
the Proceedings at Law there, no 
miore than: the Iffuing of fuch Writs 
to the Judges of Exzgland initerruprs 
or prevents the Courfe of Proceedings 
at the Affizes, which are held: in all 
Parts’ of England as regularly when 
the Parliameuatis fitting, as when ir 
is-nor, 
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For my Part, I cannot think there 
is the leaft Occafion for any new Adct 
of Parliament in this Cafe: The Act 
of Parliament which ratifies and con- 
firms the Articles of Union has cer- 
tainly already given to his Majefty a 
fall Power to do that, without which 
fome of thofe Articles cannot poffibly 
be complied with or fulfilled; and 
tho” his Majefty has not yet executed 
that Power, tho’ there has never been 
before now a Neceffity for his execu- 
ting of that Power, yet he may cer- 
tainly execute it whenever he thinks 
proper, or as foon as this Honfe fhall 
by an Addrefs defire him to do fo. 
But fuppofe a new A& of Parliament 
were really neceflary, that A& of 
Parliament can depend upon none of 
the ancient Cuftoms of the Parlia- 
ments either of Scotland or England, 
nor can any Part of it be founded 
upon any of thofe ancient Cuftoms or 
Ulages ; the Aé to be paffed can be 
founded upon nothing but the Arti- 
eles of Union, and the Neceflity there 
appears to be for having the Judges of 
Scotland called as Affiftants to this 
Houfe, in order that we may be en- 
abled to do Juftice to the People of 
Scotland actording to their own 
Laws, which is what we are bound 
to do by the Articles of Union. The 
Method of holding Parliaments in 
Scotland was quite different from the 
Method now eftablifhed for holding 
the Parliaments of Great Britain ; 
There the Lords and Commons: fate 
together in one Houfe, and as the 
Judges were capable of being chofen 
by any County, City, or Borough, 
in that Kingdom, moft of them were 
generally Members of Parliament, fo 
that there was no Neceflity or Occa- 
fion for calling them by Writ as Af- 
fiftants. With Refpeét therefore to 
any new Aét of Parliament to be 
pafled on this Occafion, we car take 
zo Direétion from any Cuftom or U- 
fage of the Parliaments of Scotland, 
and confequently can have me Occa- 


fion to enquire into any of them, We 
can haye Regard to nothing but the 
Articles of Union, and the Right; 
and Privileges, or Obligations, which 
naturally and neceffarily arife from 
them: This can require no tedious 
Enquiry, nor can any Difficulty arie 
in the drawing up or pafling fuch a 
Ad, but what may be foon go 
over, if no Partiality or Animofity 
be allowed to enter into the Affuir, 
which I am fure we have not the 
leaft Ground to fear in this Houle; 
and as the other Houfe is very little 
concerned in the Queftion, it is to le 
hoped they wonld agree so what we 
fhould think proper, without any 
great Difficulty. For this Reafon I 
muft think, that, if an Act of Par 
liament be neceflary for impowering 
his Majefty to fummon the Judges of 
Scotland as Affiftants to this Hout, 
fuch an Aét may be paffed, the Writs 
may be iffued, and the Judges may 
have taken their Places upon th 
Wool-Sacks, not only before this 
Seffion is at an End, but before it 
may become abfolutely neceffary for 
us to examine them ; and then the 
Examining of them can bring us iat 
no Dilemma, nor into the Danger of 
committing what may be thoughts 
Breach of the Articles of Union, o 
.Of agreeing to that which may le 
thought a Sacrificing the Honour and 
Dignity of the Peerage of Great Bri- 
tain. 

But if your Lordfhips be of Opi 
nion, that all or fome of the Judgs 
of Scotland ought to be called as Af 
fiftants to this Houfe, if you areof 
Opinion the People of Scotland havea 
Right to infift upon their Judges be 
ing called as Affiftants to this Houf, 
can the fuppofed Difficulty you will 

| meet with in enquiring into the Af 
fair, or getting an Act of Parlix 
ment pafled, be any Reafon for yout 
not attempting it? Suppofe you 





fhould not be able to bring fuch a 
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Affair to Perfection in this Seffion, 
yet your entering upon ir, and ma- 
king fome Progrefs, will certainly 
pave the Way, and make it eafy to 
pafs a proper Bill the next Seffion. 
Snppofe this Right which the Judges 
of Scotland, in the Name of them- 
felves and the whole People of Scot- 
land now lay Claim to, were a 
great deal more doubrful than I 
think itis; yet it mmft be allowed 
to be a Marter of Right; and will 
your Lordfhips proceed to determine 
that Right, or to determine any col- 
lateral Queftion, by which the prin- 
cipal Qneftion will at leaft receive a 
dangerous Blow, without hearing 
Parties either by themfelves or their 
Counfel upon the Right they contend 
for? This is fo contrary to your 
Lordfhips known Juftice and Equity, 
and to your ufual Method of Pro- 
eteding in Cafes of the like Nature, 
that I cannot allow myfelf to ima- 
gine you will agree to it. If you 
think you have not Time to enquire 
into this Affair, or to hear Parties 

the Matter of Right contended 
for, fome Experiment may be found 
for putting it off, or for avoiding 
ay Thing that may look like a De- 
tifion of the Affair. What Queftions 
the noble Lords may have to put to the 
Jndges now attending, I do nor 
know ; what Lights any Lords can 
expect from them, I cannot compre- 
hend ; but if thofe Queftions are not 
very material, if the Lights expected 
from them are not thought to be of 
great Importance, I with the noble 
Lords would pafs from the Order 
made for their Attendance, and give 
over all Thoughts of putting any 
Queftions to them, or of calling 
them either to the Bar or the Ta- 
ble for that Purpofe ; for though we 
have made an Order for their Atten- 
dance, tho’ they are come up here in 
Obedience to that Order, yet we 
may pafs from, or delay calling them 
till the Seflion is expired; and I 












muft obferve that, if your Lordfhips 
fhould order them to the Bar, and it 
fhould then appear, you had no Mat- 
ters of great Importance to interro- 
gate them about, the whole Peo- 
ple of Scotland will conclude, yoy 
called them to the Bar for no other 
Purpofe but to put an Indigniry up- 
on them. 
~¥ am glad to hear every noble 
Lord that has fpoke in this Debate 
profefs fuch a Regard for the Articks 
of Union, and for the People of Scor- 
land Yam convinced their Lorcfhiys 
have all {poke fincerely upon this Oc- 
cafion: This I am convinced of, be- 
caufe I have the Happinefs to be per- 
fonally acquainted with their Lord- 
fhips ; but, my Lords, the People of 
Scotland, who hear nothing of what 
is faid, but of what is done, will, I 
am afraid, conclude, that we have 
no Regard for them, and as little for 
the Articles of Union, if they fhould 
hear we have determined a Right 
pretended to be founded upow thofe 
very Articles, without f much as 
hearing any of the Parties concerned 
in Vindication of the Right the 
claim. They look upon themfelye 
as intitled to all the Advantages, 
Privileges, and Honours, nor exprefly 
excepted in the Articles of Union, 
which the People of Exgland are in- 
titled to; and it will be impoffible 
to perfuade them, no Injuftice has 
been done them, nor any Indigniry 
puc upon them, when they hear, 
that their Judges were kepe ftanding 
at your Lordfhips Bar, while the 
Judges of England were fitting 
within the Houle. This is a Diftinc. 
tion which it is impoffible to palliate 
or excufe ; and if you defign to keep 
up that Harmony and Unanimity 
which ought to be kept up between 
the two Nations, fo lately made one, 
I am fure you fhould avoid, as much 
as poffible, all national Diftinétions, 
If the People of Scotland fhould think 
Qa them- 
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theméelves injured, they cannot, ’ris 
true, vindicate rhemfelves as ‘a Na- 
tion; they muft put chemfelyes upon 
a Footing as Rebels againft a legal 
éftablifhed Government, if they fhould 
atrempt to oppofe any Thing refolved 
én by the Parliament of Great Bri- 
fain but this is owing to the great 
Coniidence they put, at che Time of 
the Union, in rhe Honour and Jultice 
of the People of England; for they 
could not then fuppofe that the Num- 
ber of Members they were to fend to 
either Honfe, could prevent that 
4onfe’s being guilty of any Partialiry 
or Injuftice towards them; and I 
hope your Lordfhips will always be 
extremely cautious of giving the Peo- 
ple of Scotland the Jeaft Caufe to re- 
peut of rhat Confidence they then put 
in the Honour and Juftice of their 
Neighbours of Exgland. 

One of the chief Caufes which pro- 
duced the Union was, we all know, 
the Eftablifhment of the Proreftant 
Succeffion, The Settlement of the 
Crown upon the prefenr Mluftrious 
Family had been eftablithed by Act 
of Parliament in England, long be- 
Fore the Union, but the Scotch Parlia- 
ment could never be induced to agree 
to it; on the contrary, they feemed 
eo be raking Meafures to prevent its 
being forced upon them, ‘This made 
every wife Man in England as well 
as Scotland mare fond of an Union 
than orherwife they would have been, 
and made chem all Jabour more hear- 
tily and. more cordially to bring it 
abour. Accordingly, by the very fe- 
cond Article of che Union, the Suc- 
ceffion was fertled upon the prefent 
Uluftrious Family, and by Virtue of 
chat Settlement we have now the 
Happinefs to fee his prefent Majefty 
in Poffeilion of the Crown of the 
United Kinudoms of England and 
Scotland. It is therefore the Rufinefs, 
it is the Duty of every Man who is 
a true Friend to the Dluftrious Fa- 





mily now upon the Throne, to en. 
deayour as much as he can to render 
the Union agreeable to the. People of 
Scotland; becaufe if they fhould ever 
begin to repent .of having agreed to 
the Union, they will naturally begin 
at the fame Time to repent of having 
agreed to the Succeflion ; if they 
fhould ever begin to entertain 4 Defise 
of being rid of the one, they will of 
Courfe begin to entertain. a Defire of 
getting rid of the other ; and if this 
fhould ever come to be the Defire of 
the People of that Part of the Ifland 
in general, it may, in Cafe of a 
War, be of the moft dangerous Con. 
fequence to the prefent Royal Family, 
For this Reafon, I think your Lord. 
fhips fhould ayoid every Thing tha 
may look like doing an Injuftice to 
the whole People of Scotland, or that 
may look like making and invidious 
Diftinétion between that People and 
the People of England; and as] 
think, the making of any Difference 
between the Judges of Scotland and 
the Judges of Eag/and, or the fhew- 
ing of any lefs Refpeét to the former 
than you ufwally do to the latter, 
will be look’d on by the whole Peo 
ple of Scotland, not only as an invi- 
dious Diftinétion between the two 
Nations, but as a real Indigniry put 
upon them, therefore, I hope it will 
be avoided, if poffible;° which may 
very eafily be done, if your Lord 
fhips have no Matters of very. great 
Amportance to interrogate thefe Judges 
about. : 
But fuppofe you have Queftions of 
the utmoit Importance to put to them, 
fuppofe you think it abfolutely necel 
fary to examine them in Relation to 
this Affair of Porteous ; and fuppole 
you think ie abfolutely impofible 
for you now to take Time to enquire, 
whether they have any Right, by the 
Articles of Union, to be called a 
Affiftants to this Houfe, and as fuch 
to have Places upon the, Wool-Sacks, 


accordipg 





s OowroeP2 1 ewe 


we TB er Sey oe eS S&S OB me oh 


7 


~~ + oe 


— .. * ao oe oS 


——ie —e me aes +e SO 2S Se Oe Oe 





for the Tear 1738. 


——& 


125 





aeconling to their Ranks, next to the 
Judges of England; yet as this Claim 
of theirs is 2. Marter of Righr, as it 
‘js a Matter of Right in which the 
People of Scotland haye a very deep 
Goncern, I hope, your Lordfhips 
will not determine it withour hear- 
ing Parties very fully npon ir; and 
therefore, if you now come to a Re- 
folution to examine them at your 
Bar, I hope you will add a faving 
Glaufe to that Refolution, faving and 
referying to the Judges of Scotland all 
Manner of Right which they may 
have, or Jay Claim to by the Articles 
of Union, for being called by his 
Majefty’s Writ as Affiftants to this 
Houfe, and for being placed as fuch 
upon the Wool-Sacks, according to 
their Ranks, next~to the Judges of 
England, ; 
. To conclude, I with this Affair 
had been exprefly and particularly 
segulated by the Articks of Union, 
I with a proper Claufe had been ad- 
ded, exprefly impowering his Majefty 
tocall the Judges of Scotland «as Al- 
fiftants to this Houfe, and to place 
them upon the Wool-Sacks, according 
to their Ranks, next to the Judges of 
England: If it had been then thought 
of, I am convinced it would have 
been readily agreed to; confidering 
the Circumftances the two Narions 
were then in, I am fure none of your 
Lordfhips, can think, this Piece of 
Refpect, which could not poflibly be 
of any Difadvantage to the People of 
England, and which was fo neceflary 
for the People of Scot/and, would 
have prevented an Union, which was 
fo much for the Advantage of both 
Nations, But in Treaties of fuch a 
aNature, it is impofiible to forefee, 
or to provide for all the Queftions 
that may afcerwards occur ; the Spi- 
rit and Inrention of che Treaty muft 
be confidered, in order to form from 
thence a Rule of deciding any Que- 
fiion thar may afterwards arife, which | 





does not appear to have been exprefly 
provided for in che Treaty ; aud ro 
me it appears evident thar, by che 
Spirie and whole Tenor of the Treary 
of Union, it was intended, thar no 
Diftinétions fhould afterwards be made 
berween the People of the rwo Na- 
tions, or between any Rank of Men 
in the one and the fame Rank of Men 
in the other, bue fuch as were ex- 
prefly regulared in the Treaty; or 
that any Advantages fhould be enjoy. 
ed by the People of the one Country, 
bue what fhould be enjoyed by the 
People of the other, unleis otherwife 
ftipulared in this Treaty; and as it 
is a very great Advantage to the Peo« 
ple of England, to have their Judges 
called as Afliftants to this Houle, your 
Lordfhips muft allow the People of 
Scotland axe intitled to the fume Ad- 
vantage by the Articles of Union ¢ 
you muft allow that no Diftinétion 
ought to be made between the Judges 
of the fupreme Courts in Scotland, 
and the Judges of the fupreme Cowts 
in England; therefore, I think, you 
camnot agree to the Refolution rhat 
has been propofed, I hope you will 
not agree to it, without the faving 
Claufe I have mentioned. 

This was the Subitance of the De- 
bate upon this important Occafiom, 
and the Queftion being at laft put up- 
on the Motion for refolving as bef 
mentioned, to examine the Scorch 
Judges at the Bar, it was upon a Di- 
vifion carried in the Affirmative by 
47 to 36. Then the Houfe being re- 
fumed, the Lord D—+, who was 
in the Chair, reported the Refolurion 
of the Committee, which, after fome 
little Debate, was carried in the Af 
firmative, upon a Divifion as follows, 
Vi 

Contents Not Contents 
In the Houfe—47 In the Houfe—36 
Proxies —— 16 Proxies —— i¢ 
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After which the three Scotch Judges 
were called tothe Bar, where they 
appeared in their Robes, and fome few 
Qneftions were afked them ; bur as 
meither of the Queftions feemed to be 
of great Importance, we do not think 
it neceflary to give an Account of 
them, or of the Anfwers that were 
anade to them. 

The principal Speakers in this De- 
bate for calling the Scotch Judges to 
the Bar, were, The Earl of 4 it, 
the Earl of 4 ad, the Earl of 
x. d, the Earl of § rd, the 
Ear! of W- ea, the Lord Ch——-r, 
the Lord D—r, nnd the Lord B—f ; 
and the principal Speakers againft it 
were the Duke of 4 fe, the Earl 
of J—a, the Duke of N——/z, the 
Lord H——y, the Duke- of 4-—/, 
the Ear] of C——rd, and the Earl of 


F. i. 





























We fhall now proceed to give a 
fhort Hiftory of the paffing of that 
Zaw, which now ftands upon Record, 
againft the Lord Provof and City of 
Edinburgh; after which, we thall 
give the Subftance of all the Debates, 
which happened in either Honfe on 
the pafling of that Bill. 

The Lord Provoft and City of E- 
dinburgh having been admitted to be 
heard by their Counfel againft the 
faid Bill, upon its being read a fecond 
Time in the Houfe of Lords, that 
Hearing began on Wednefday, May 4, 
and conrinucd all that Week: On Sa- 
turday, being the oth, the Bill was 
committed for Monday, when it paf- 
fed through the Committee ; and on 
Wednefday, May 13, it was read a 
third Time and paffed in that Houfe, 
ou a Divifion, 54 Contents, to 22 
‘Not Contents. 

On Monday, May 16, the faid Bill, 
in the Form and with the Title as be- 
forementioned, was fent down to the 
Houle of Commons, where, after fome 
Debate, it was read a firft Time, and 





ordered to be read a fecond Time on 
the Wednefday Se’nnight after : Then 
"twas refolved, That the Lords thould 
be defired at a Conference, that the 
Grounds, upon which the faid Bill 
proceeded in their Honfe, might be 
communicated to the Houfe of Com 
mons; and “twas ordered, That a 
Committee fhall be appointed to pre 
pare Matter, to be offered to the 
Lords at a Conference for that Pur 
po; which Committee being accord- 
ingly appointed, Mr. Attorney Gene 
rail reported next Day from the aid 
Committee, That they had prepared 
Matter accordingly, which the Com 
mittee had direéted him to report to 
the Houfe ; and having read the Re 
port in his Place, and delivered it in 
at the Table, it was there again read; 
and agreed to by the Houfe ; where 
upon “twas refolved, That a Confe 
rence fhould be defired with the 
Lords upon the firbjeé&t Matter of the 
Bill, intitnled, (as before- mentioned ;) 
and Mr. Townfend was ordered to 
go to the Lords, and defire rhe faid 
Conference ; whither he accordingly 
went immediately ; and being return 
ed, reported, That the Lords did 
gree to a Conference, and had ap 
pointed the fame prefently in the 
Painted-Chamber. Upon this *twas 
ordered, That the Committee, who 
had been appointed the Day before to 
prepare Matter to be offered to the 
Lords at a Conference, fhould manage 
the faid Conference ; and their Names 
being called over, they went to the 
Conference ; and being returned, Mr. 
Attorney General reported, that the 
Managers had been at the Conference, 
and had delivered to the Lords what 
the Houfe had direéted. 

Next Day, being Wednefday, May 
18, the Houfe of Commons receiv 
a Meffage from the Lords, viz. That 
their Lordfhips did defire a prefent 
Conference with them in the Painted. 
Chamber, upon the fubjeét Matter of 
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the laft Conference ; which was im- 


mediately refolved, and the Meflen- 


gers being again called in, were ac- 
inted therewith. Then ’twas or- 
» That che Committee who ma- 
naged the Jaft Conference, fhould 
manage that Conference; and the 
Names of the Managers being called 
over, they went to the Conference ; 
and being returned, Mr. Attorney Ge. 
neral reported the’ Conference, and 
that the Lords had delivered to the 
Managers am authentick Extract of 
the Proceedings in the Trial of Cap- 
tain Fobx Porteous, wherein was con- 
tained the Verdict againft the faid 
Captain Porteous, the Sentence of the 
Lords of Jufticiary in Scotland againtt 
him, and the Reprieve of the faid 
Caprain Porteous, granted by her Ma- 
jelty, as Guardian of the Realm; and 
alfo a Letter from Captain Alexander 
Wilfon, Provokt of Edinburgh, to Ma- 
jor-General Moyle, Dated, Edinburgh, 
April 13, 1736, which anthentick 
Exuact and Letter were brought up 
to the Table; and the Report being 
read, “twas ordered, That Mr. Attor- 
aty General and Mx. ” Solliciter General, 
fhould take Care, that the Evidence 
for the Ingroffed Bill from the Lords, 
intitled, (as before-mentioned) fhouwld 
be ready to be produced to that Houle 
vpon that Day fevennight; and like- 
wife, that Mr. Attorney General 
fhould appoint Counfel learned in the 
Law, to produce aud manage the E- 
vidence at the Bar of that Houfe, up- 
on that Day fevennight, to make 
good the Allegations of the faid Bill; 
and that the following Perfons fhould 
attend that Houfe that Day fe’nnight, 
viz, Major General Moyle, Colonel 
Druroure, Major Roberton, Major 
Poole, oe ag Bendifo, Laan 
Afton, Mr. Fobn Din, ee ee 
Baily, Mr. ‘Alexander Nipeett, 
Robert Stuart, Mr. George cee, 
Mr. Tho. Young, Mr. Roderick Brown, 
aud Mr, Chrifpber Chiffelm. 





On Friday the 20th was prefented 
to the Houfe and read, a Petition of 
Alexander Wilfon, ¥:f9;. Lord: Provoit 
of the City of Edinburgh, averring 
his intire Innocence of the feveral 
Matters alledged againft him in the 
Preamble of a Bill then depending in 
that Houfe, inrituled (as before-men- 
tioned ;) and therefore praying, that 
he might be heard by his Counfel a 
gainit the faid Bill, at the fecond 
reading thereof ; which was accord- 
ingly ‘ordered. "And on the Tucldag 
following was prefented to rhe Houle 
and read, a Petition of the Magifirares 
and Town-Council of the City of £ 
dinburgh, in Name of themflycs and 
Community of the fume; feeri Fa 
forth, that the Peririoners appr ehend- 
ed, chat if the Bill then dependin gi in 
that Houfe, intituled, Ges loll men 
tion) fhould pafs into a Law, it 
would greatly affect and tend to de- 
ftroy the Rights, Franchifes, Privi- 
leges, and Liberties of the iaid City 
of Edinzburgh; and therefore pray- 
ing, that the Premiffes mighe be taken 
into Confideration, and that the Pe 
titioners might be heard by their 
Counfel againft fuch Parts of the /aid 
Bill, as affected the faid City ; which 
was accordingly ordered ; and chen 
Captain Lied and Mr. Fames Allen 
were ordered co atrend thac Houle 
next Morming; when upon reading 
the Order of the Day, for the faid 
Bill’s being read a fecond Time, "twas 
propofed to put off the fecond Read- 
ing of it for a Month ; burt a Motion 
being made for scading it a fecond 
Time on that Day fe’nnight, after 
fome Debate the Queftion was put up- 
on the Motion for reading ict a fe- 
cond Time on that Day {e’nnighr, 
which upon a Divifion was carried 
in the, Affirmative by. 140 to 9g. 
After which the feveral Perfons who 
were ordered to atrend on that Day, 
were ordered to attend on that Day 
fe’nnighe, 


Accordingly 
- ¢ 





128 


The “Hiftorical Regifter, 





Accotdingly on Wednefday, Fune 1, 
the Order of the Day being read, the 
Counfel for and againft the Bill were 
called in, and the Bill being then read 
a fecond Time, the Hearing of Coun- 
fel, and Examination of Witneffes be- 
gan, and was continued all that Day, 
all Thurfday, Friday, Monday, Tuef- 
day, and Wednefday following ; on 
which laft Day, the Hearing of Coun- 
fe] for and againft the Bill being end- 
ed, and the Counfel withdrawn, Mr. 
Speaker opened the Bill, whereupon 
a Motion was made for its being com- 
mitted; but a Debate arifing, and it 
being then late, the Confideration of 
the faid Motion was adjourned till 
next Morning, being the ‘oth of 
Fune ; when the fame was refumed, 
and after along Debate, the Morion 
was upon a Divifion agreed to by 
124 to 118; and it being refolved, 
thar the Bill fhould be committed to 
a Committee of the whole Houfe, it 
was next refolved, that the Honfe 
would on the Monday. following re- 
folve itfelf into «Committee upon 
the faid Bill. 

Upon this Occafion it was firit 
propofed, that the Honfe fhould nexe 
Day refolve irfelf into the faid Com- 
mittee; but fome Members took No- 
tice, thar next Day being the roth 
of Func, they thought it a very im- 
proper Day for them to go into 2 
Committee on fuch-a Bill, The 
Scope of the Bill, as it then ftood, 
was for demolifhing the Ports and 
difmiffing the Guard of the City of 
Edinburgh, thofe very Ports, and 
that very Guard which had enabled 
that City to keep the Pretender out 
in the Year 1715; and for doing 
this they were to chufe that very Day 
which was celebrated by al] 7 acobites 
as the Pretender’s Birth-Day. This 
they thought was not very prudent ; 
it would be a Matter of Triumph to 
all Facobites, who would not fail to 
reprefent it as a Judgment upon the 





Ciry of Edinburgh for fhutting their 
Gates againft their lawful and right 
ful Sovereign, as Facobites were plead 
fed to call the Pretender to his Mx 
jefty’s Crown and Kingdoms, - This 
Confideration, they hoped, would 
have fome Weight againft agreeing td 
that Pare of the Bill, when they 
went into a Commitree upon it; bat 
they took Notice of it at that Time 
only to prevent the Houfe’s going in- 
to a Committee upon fuch a Bill on 
fucha Day. For this Purpofe they 
hoped -it would be of fufficient 
Weight; and that therefore no Gens 
tleman would infift upon che Houfe’s 
going into a Committee upon that 
Bill till Monday then next. 

This feemed to be the Occafion of 
putting off the Commitment of thé 
Bill till Monday ; and on Monday the 
Houfe having refolved itfelf into the 
faid Committee, the Preamble and 
every Claufe of it was oppofed, and 
upon each there there was a Sort of 
diftin&t Debate, feveral of which 
were pufhed fo vigoroufly, and with 
fo much Succefs by the oppofing Par- 
ty, that the Bill not only changed 
its Name, but in fome Manner its 
Form ; as may be feen by comparing 
the Copy we have given as it was 
fent from the other Houfe, with that 
which is now paffed into a Law. 

Nay, in the Committee, the Bill 
run a very great Rifk of being quite 
loft; for after all the Amendments 
had been made, the Bill chen appeared 
to be fo very different from what had 
been fent them by the Lords, that 
when a Motion was made for report 
ing the Bill with the Amendments 
to the Houfe, the fame was ftrenuoufly 
oppofed, and after a long Debate; 
when the Queftion was put, the Dis 
vifion was 130 for reporting, « 
130 againft ir; fo that it came to the 
cafting Vore of Col, 2. n, who 
was Chairman of the Committee, and 
who gave his-Vore in Fayour of the 
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Bill; tho’ it has generally been ob- 
ferved, that where fuch a Cafe hap- 
the Chairman has always given 
is Vote for that Side of the Queftion 
Which is againit any Alteration of 
our Laws, or in Favour of any Per- 
fon that is to fuffer by a new Law. 
But there was another Circumftance 
which contributed to the pafling of 
this Bill, or rather prevented its be- 
ing loft; for at this very Time, 
when this equal Divifion happened, 
j-£ ne of G——zge, Efq; and 
Mr. Solicitor General for Scotland, 
were both in the Houfe of Peers en- 
gaged as Counfel in the Hearing of an 
Appeal there; which both of them 
exeavoured as much as they could to 
have put off, in order that they 
might be prefent and upon their Dury 
in the Houfe of Commons ; but this 
Requeft was refufed ; fo that neither 
of them was prefent upon this De- 
bate or Divifion in the Houfe of Com- 
mons ; and as both of them had often 
before declared themfelves againft 
every Part of this Bill, it is proba- 
ble, if they had been prefenr, they 
would have voted againft reporting 
the Bill, which would have prevent- 
ed its being in the Chairman’s Power 
to do what he did. 

The Motion being thus carried for 
reporting the Bill with the Amend- 
ments, the Report was ordered to be 
received the next Morning ; and Col. 
B——n having accordingly reported 
the Amendments that Day, the firft 
Amendment made by the Committee, 
which was that for leaving our the fe- 
veral Clanfes for cemolifhing the Ne- 
therbow Port, and for taking awa 
the Guard of the City of Edinburgh, 
was read a fecond Time and agreed to 
by the Houfe; then the other Amend- 
ment made by the Commirree, being 
the Claufe for impofing a Fine upon 
the Corporation of the City of Edin- 
burgh, was read a fecond Time ; and 
@Motion being made for re-commit- 
teg thar Amendment, after a long 





Debate, the Queftion was pur upon 
the Motion, and was carried in rhe 
Negative, by 144 to 1233 after 
which this Amendment was agreed 
to by the Houfe ; and chen the Bill 
was ordered to be read a third Time 
next Morning. 

On Wednefday, Fune 13, this fa 
mous Bill was read a third Time, and 
feveral Amendments were made to 
the Title, which had become nece{- 
fary from the Amendments made in 
the Committee to the Bill irfelf; after 
which a Motion was made for pafling 
the Bill, which occafion’d a new De- 
bate ; but upon the Queftion’s being 
put, it was upon a Divifion carried 
in the Affirmative by 128 to ror; 
and Col. Bladen was thereupon order 
ed to carry the Bill to the Lords, and 
acquaint them that that Houfe had a 
greed to the fame with fome Amend- 
ments, to which they defired the 
Concurrence of their Lordfhips. 

As the Bil] had received confidera- 
ble Amendments in the Houfe of Com- 
mons, when it was returned with 
thefe Amendments to the Houle of 
Lords, fome of their Lordfhips 
thought ir then look’d more like a 
new Bil] than the Bill they had fene 
down ; and they farther thoughr, rhe 
enacting Part of the Bill, as irc then 
ftood, was no Way correfpendent to 
the Preamble; therefore they thoughr, 
that either the Amendments ought noc 
to be agreed to, or the Preamble 
ought to be left out or very much 
alrered; fo thar there was a long 
Debate upon the Motion made in that 
Houfe, for agreeing to the Amend- 
ments made by the Commons ; bur at 
laft upon a Divifion, the Queftion was 
carried in the Affirmative, by 41 Con- 
tents, to 17 NorContents; and Mon- 
day, Ffune 20, it was retwned to che 
Houfe of Commons, with their A- 
mendments agreed to; and, among 
others, received the Royal Affent at 
the End of the Seffion. 
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Thus we have given a short Fi- 
ftory of the paffing of this famous 
Bill ; in almoit every Step of which 
there were long Debates, and fo many 
good Arguments made Ufe of, and 
fo many reniarkable Things faid, that 
it would make a very large Volume 
to give a tolerable full Account of 
them; fo that it cannot be expected 
in the narrow Limits to which we 
are obliged to confine ourfelves ; 
therefore we fhall only colleét fome 
of the moft material Arguments that 
were made Ufe of for and againit the 
Amendments propofed and agreed to 
in the Houfe of Commons; in which, 
however, we fhall throw in fome of 
the moft material Arguments that 
‘were made Ufe of for and againft 
the Bill itflf, both in that Houfe 
and in the Honfe of Lords. But firft 
we muft take Notice, that upon the 
Bill’s being fent firft down to the 
Houfe of Commons, fame Objections 
were made by F—s O—— pe, Efq; 
and other Members of that Houfe, 
to the Bill’s being allowed even a 
firft Reading; which were in Sub- 
Mance as follows: 


SIR, 

HEN I oppofe the Bill 

now brought to us for our 
Concurrence, either now upon its 
firft Appearance, or in any other 
Step it makes through this Houfe, I 
hope it will not be thought that I 
approve of the Riot or the Murder, 
that was committed upon that Occa- 
fion, which gave Rife to the Bill, 
All Riots and Tumults I have in as 
grear Abhorrence as any Gentleman 
of this Houfe ; and there is nothing 
I think a Government ought to be 
more jealous of, than their fole Privi- 
kege of diftributing Juftice or fhew- 
ing Mercy. When either of thefe 
comes to be affumed by the Popu- 
Jace in a tumultuous Way, when the 
Mob begins to diftribute Juitice, or to 





oppofe the fhewing of Mercy, it.puts 
an End to all Government, and for 
that Time at leaft diffolves all Socie. 
ty. Therefore all Riots and Tumult 
ought to be punifhed feverely ; but 
then they ought to be punifhed ina 
regular Manner, and not in fuch a 
Manner as may overturn the Confti, 
tution of your Government. 

It isthis which makes me rife up 
to oppofe this Bill upon its firft Ap. 
pearance: It isa Bill of fuch a Na 
ture thar I think this Houfe ought 
not to rective it: If you do, you 
will, in my Opinion, give a Wound 
to the Privileges of the Commons of 
Great Britain, Bills of Pains and 
Penalties are Things in themfelves of 
a dangerous Nature; we ought not, 
bue upon the moft extraordinary Oc- 
cafions, to make Ufe of any fuch 
Method for infli€ting Punifhment ; 
and when we are obliged to make 
Ufe of fuch a Method, the Bill onght 
to take its Rife in this or the other 
Houfe, according to the Perfons who 
are to be punifhed, If a Peer of the 
Realm had committed any Crime, for 
which it might be neceffary to pu 
nidh him by Way of a Bill of Pains 
and Penalties, does any Gentleman 
think the other Houfe would receive 
a Bill for that Purpofe from us? No, 
if a Peer of the Realm, a Member 
of the other Houfe, were but one of 
the Perfons fo to be punifhed, I be- 
lieve the other Honf would infift up- 
on his being punifhed by a Bill 0 
be firft brought in and paffed in their 
Houfe ; and if any Member of this 
Houfe were to be punifhed by any 
fuch Bill, for the fame Reafon we 
ought, fure we would infift npon it, 
that the Bill for that Purpofe onght 
to take its Rife in this Houle. 

Now, I fhould be glad to know 4 
Reafon why we fhould thew lefs Re- 


fpe&t to the Counties, the Cities, of 


the Boroughs we reprefent, than we 
would do to any of the Genrlemen 
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they fend here to reprefent them ; for 
if there be any!;Difference to be 
fhewn, 1 muft think the former de- 
ferve more of our Care, they onght 
to have a greater Refpect- fhewn to 
them upon all Occafions by this 
Houfe, than thé latter can pretend to. 
Shall we then receive from the other 
Houfé a Bill for inflicting Pains and 
Penalties upon any Corporation in 
Great Britain that has its Reprefen- 
tative in this Houfe? Sup fe this 
Bill had enaéted, arnong’ otter Pains 
and Penalries, that the City of” Edin- 
burgh fhould from henceforth ceafe to 
be a City or Corporation, could any 
Gentleman, after the pafling fuch a 
Bill, have kept his Seat in this Houfe 
aé Member for chat City or Corpora- 
tion? He muft have ceafed to be a 
Member, as foon as thie Corporation 
he reprefenred “ceafed to be a Corpo- 
ration; and fhall we ever receive a 
Bill from the other Houfe for turn- 
ihg one of oir own Members out of 
Doors ? 

‘Tis true, the Bill now prefented 
to tis for our Concurrence, does not 
in expréfs Words put an End to the 
City and Corporation of Edinburgh ; 
but it does fomething very near tanta- 
mount: for if you take from a Corpo- 
ration their Power of Watching and 
Warding, I do not fee how they can 
afterwards well fubfift as a Corpora- 
tion. I fhall not now enter into the 
Merits of the Bill; I fhall not en- 
quire, whether the City of Edinburgh 
deferves the Punifhment to be inflicted 
upon it by this Bill. I think ic does 
not. Bur it is enough to me that a 
City, which has its Reprefentative in 
this Houfe, is to be punifhed. This, 
T fay, is enough to me for’ thinking 
that the Bill ought not to have taken 
itsRifein the other Houfe; that we 
Ought’ not to receive fuch a Bill 
from them; that we cannot receive 
it without facrificing the Privileges 
Of this Houfe, and the Privileges of 





all the Places we reprefent. I hope no 
Gentleman thinks, there is the leis Re- 
fpeé to be fhewn to the City of E- 
dinburgh, becaufe of its being in Scor- 
land. Xt is now a City of Great 
Britain, it is the fecond City of Great 
Britain ; and if fuch a Bill had come 
from the other Howifé againft the 
meaneft Borough of Scotland, that 
has a Reprefentative, or a Part of a 
Reprefentative, “in this Houfe, J 
fhould have been againft our recei- 
ving the Bill. We are in Honour 
obliged to protect the Commons of 
Scotland as much as the Commons of 
England ; becaufe they trufted to our 
Honour when they united with us 
upon the Terms they did. We are 
in Prudence obliged to proteé the 
Privileges. of every Borough in Scor- 
land, ‘as touch as the Privileges of 
any Borough in Exgland; becaufe no 
Incroachment can be made, no Injury 
can be done to the one, bye whae 
may be made a Prefident for doing 
the fame to the other. If we allow 
the other Honfé to incroach upon 
the Privileges of the Comimons of 
Scotland, it will be a Precedent for 
their incroaching upon the Corhmons 
of England. If we accept of this 
Bill, if we give it a Reading, I 
fhall foon expeét to fee a Bill broughe 
us from the other Honfe, for turnings 
fome of our Members out of Doors. 
Therefore Iam am againit its being 
read a firft Time. 


To this ic was anfwered in general, 

That the Bill’s being broughr in 
by the orher Houfe, did not proceed 
from any Defign to incroach upon 
the Privileges of that Houle, bur 
from the orher Houfe’s having firit 
entered upon an Enguiry inro that 
atrocious Riot, that crue] Murder, 
which had happened at Edinburgh . 
and the Reafon for their being the 
firft to enter upon that Enquiry was 
evident, from the Nature of the Bu- 

R 2 














132 


The Hiftorical Regifler, 


N° gg 





finefs that ufually came before the 
two Houfes ; for in the other Houfe, 
they had generally little ro do in the 
Beginning of « Seflion ; whereas in that 
Houle, the providing "supplies for the 
current Service of ‘the Government, 
took up fo much of their Time in the 
Beginning of a Seflion, that they had 
not Leifure to enter upon any parti- 
cular or extraordinary Affair. That 
upon that Enquiry the other Houfe 
were of Opinion, it was abfolurely 
neceffary to infli€t fome Punifhment 
upon the City of Edinburgh, in order 
to make that and every other City 
more careful to prevent Mobs, and 
more active in fupprefling them for 
the furure. That as this was their 
only Aim, as ic was an Aim which 
that Houfe could not but approve of, 
they hoped the Houfe would not be 
too jealous of their Privileges upon 
fuch an Occafion ; for even tho’ it 
were indifpurable, that the other 
Houfe oughr not to be allowed to 
bring in a Bill for infliéting Pains 
atid Penalties upon any City or Bo- 
rough in Great Britain, yet ina 
Cafe where no Incroachment was in- 
tended, and which might fo greatly 
deutriinice to rhe domeftick Peace and 
Quier of the Kingdom, it was abfo- 
Tutely neceffary for both Houfes nor 
to be over ferupulous in Point of 
Privilege. “And that as the other 
Honfe had begun the Enquiry, as up- 
on that Enquiry, they had found it 
abfolurely neceffary to inflict fome 
Puvifhment upon the City of Edin- 
éurgb, anc upon the chief Magiftrate 
hereof ar the Time the Mob happen- 
ed, they hoped Gentlemen would con- 
fider, the other Honfe had then no 
other Way of Proceeding, in order-to 
infli& that Punifhment, than by 
bringing a Bill for that Purpofe. 
Therefore they hoped no Scruple 
wouk! be made to the Reading of the 
si], and upon the fecond Rea:ling 
chey would fee, whether the other 
t 





Houfe had had good Reafon for pak 
fing fuch a Bill ; when they might 
either concur with the other Honfe 
in pafling the Bill, or might rejeg 
or amend it as they faw Caufe. 


To which it was reply’d in general, 
That *twas true the firft Parr of 
the Seifion was generally taken up ig 
that Houfe with granting Money to 
the Government ; but it was no 
wont. to, be fo ; for in former Times, 
theixyfirft Bufinefs was to enquire in. 
to Abufes, and redrefs Grievances ; 
and if that Houfe had taken Example 
by their Anceftors, inftead of voting 
a Supply the ad or 3d Day of the 
Seffion, they would have vored an 
Enquiry into thofe Riots and Ty 
mults, witich of late had been fo fre. 
quent and fo general all over the 
Kingdom ; for the People never grew 
tumultuons without fome Caufe, and 
twas very probable the late Tumult 
had proceeded from fome Abufes o 
fome Grievances which they onglit 
to enquire into, That the beft Way 
of judging of Mens Intentions was 
by their Aétions; and as the Bill 
brought from the orher Houfe was 
certainly, as they thought, an Ir 
croachment upon the Privileges of 
that Houfe, the fureft and fafeft Way 
of Judging was, to fuppofe an Ir 
croachment was intended. That Ia 
croachments had always been made 
the moft favourable Junétures ; andif 
ever the other Houfe fhould encleavou 
to incroach upon that, they would a: 
ways take Occafion to do it, with 
Refpeét to Bills which might feem 
abfolutely neceflary ; fo that if thy 
made the Expediency, or even the 
Neceffity of a Bill, a good Reafon for 
fubmytting to an Incroachment, they 
would very foon have no Privilegti 
left. That as that Houfe was tt 
grand Inqueft of the Nation, it wi 
their proper Bufinefs to enquire in 


alJ publick Abufes, efpecially whet 
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any any of their own Members were con- 
cerned; and thae if rhe other Houfe 
did upon any Occafion take upon 
them tO enquire into any fuch pub- 
lick Abufe, they ought to proceed no 
further ; they might then at a Con- 
ference communicate to that Houle 
the Difcoveries they had made, and 
leave it to that Houfe to proceed by 
Impeachment, or by a Bill of Pains 
and Penalties ; which the other Houfe 
might have done in the prefenr Cafe ; 
and their not having done fo feemed 
to fhew, they had an Intention to 
take Advanrage of that favourable 
Opportunity for making a little In- 
croachment upon a Privilege, which 
they knew would have otherwife been 
ftrenuoufly contefted. That wherher 
or no there was a Neceffity for pu- 
nifhing the City, or any of the Ma- 
giftrates of Edinburgh, could not then 
appear to them, and therefore could 
not be an Argument of any the Jeaft 


Weight in that Debate ; but fuppofe 
there was fuch a Neceflity, there was 
no Necefliry of the Seilions’s breaking 
upat acertainDay. They might go 
npon an Enquiry immediately ; the 


Wieneffes were all.in Town; thefe 
Witmefles might foon be examined, 
and upon that, Examination, they 
might order a new Bill to be brought 
in, if they faw Canfe ; and thar new 
Bill might pafs through both Houfes 
long before it would be abfolutely ne- 
eeflary to put an End to the Seffion : 
Therefore they fai no Inconvenience 
could enfue from their not receiving 
the Bill then brought them from the 
other Houfe; and for that Reafon 
they could not agree to its being read 
a firft Time. 

This was the Subftance of what 
was faid. upon this Bill at irs firft 
Appearance in the Houle of Com- 
mons ; but as a great Majority feeim- 
tdro be for reading the Bill, there 
was no Divifion upon the Queftion. 





We fhall now give the Subftance of 
what was faid for and againft the a 
mendments made to it in the Houfe 
Commons, in which we {hall com- 
prehend the moft material Argument s 
that were made Ufe of in cither House 
or and againft the Bill irfelf. Thefe 
Amendments were, To leave out che 
Clanfe for imprifoning the Lord Pro-« 
volt of Edinburgh, «as alfo the Chyute 
for taking away the Ciry Guard, 
the Claufe for taking down the Gut 
of the Nether-Bow Port ; and inft 
of the lalt two Claufes, ” to infert 
Claufe for fubjeéting the Ciry of Z 
burgh to a Fine of 2000 /. to be ap- 
plied to the Widow of Cape. Port 
The Arguments for the tirft three of 
thefe Amendments, and againft rhe 
laft, as well as ayainft the Bill irtlf, 
were in Subfiance as follows : 


§ I.R, 
S Lam againft the Bill irfeif, 

I think it impoflible to ame ad 
it fo as to make it a good Bill, there- 
fore I muft of Courfe be for che first 
three Amendments propofed'; Lecaufe 
if ic thould pafs fo amended, ir will 
be a lefs Evil, than if @ fhonid 
pafs as it ftands at prefent’; but as 
my Reafons for being for chefe three 
Amendments, and my oe 
being againft the fourth Amendn 
will appear in a much ftron; ht, 
after I have given my Reafons for be- 
ing againft the Bill, therefore I thal 
beg Leave to fhew you my Reafons 
for thinking it impoflible to make 
the Bill now before you either a good 
or a juit Bill, The Charge againit 
the Magiftrares and Ciry of Edinbuy ch, 
fo far as I can comprehend from rhe 
Preambie of this Bill, and from the 
Proof that hus been ‘brought for its 
Support, feems to be founded upon 
their not taking proper Care to pre- 
vent the Tumult before it hay ppesied, 
ne: with{tanding their being fu 
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prized that fuch a Thing was intend- 
ed; upon their not ufing proper Mea- 
fures to fupprefs the Tumult after it 
had-begun ; and upon their not ufing 
proper Means to difcover, apprehend, 
and fecure the Authors and Abettors 
of the Murder that was committed, 
Thus the whole Charge is founded up- 
on Negligence only, or rather upon 
Wapt of Wifdom and Forefight ; for 
it is not fo much as pretended, I am 
fure it is not proved, that any one of 
the Citizens of Edinburgh, and much 
Jefs any of their Magiftrates, was ac- 
tually concerned in the Tumult, or 
in the Murder that was committed by 
the Rioters. 

Now, fuppofe every Word of this 
Charge true, fuppofe every Word of 
it had been fully proved, I do not 
think it by any Means a proper or a 
pi Foundation for any fnch extraor- 
dinary Method of Proceeding as a 
Bill of Pains and Penalties. As this 
is a moft extraordinary, as it is a 
moft dangerous Method of Proceed- 
ing, it ought never to be made Ufe 
of but for punifhing Crimes of a moft 
extraordiuary and a moft dangerous 
Nature 5, for if this Method fhould 
once come to be commonly ufed for 
punifhing little Tranfgreflions, and 
even lictle Omiffions, without fo 
much as an Allegation of a malicious 
Intention; no Perfon in Great Britain, 
natural or political, can have a Mo- 
ment’s Security, if there fhould bea 
prevailing Party in Parliament againft 
him : Even Innocence itfelf, even the 
Fear of offending, may betray a Man 
into fome little Omiffion, which may 
give his Enemies a Pretence for ruin- 
ing him by a Bill of Pains and Pe- 
nalties. It will not then be enough 
for a Man not to offend _thofe in 
Power, he muft obey them, he muft 
truckle to them, he muft ferve them 
in their moft dirty Jobbs; orherwife 
he will be every Day in Danger of 
perifhing by a Bill of Pains and Pe- 





nalties, for not doing what he per 
haps abftained from ceing for Fear ¢ of 
giving Offence. 

Bills of this Nature are of 
rons Confequence when brought againg 
private Men, but ftill more fo wheg 
brought againft Corporations or Com. 
munities, We have, “tis true, had 
fome Examples of punifhing Cities ot 
Corportions for Crimes committed by 
their Magiftrates or Gitizens ; but 
fuch Precedents I muft always ‘think 
dangerous, I fhall always think un 
juft ; for a Mob, an Infurreétion, of 
even a Rebellion, in any City or Bos 
rough, was never, I believe, fo ge 
neral 2s to admit of no Exception ; 
and if there was but one innocent 
Man in the City or Borough, an In- 
juftice will be done to him by any 
Punifhment infliéted on the Commus 
nity. Thefe are Precedents which 
have feldom or ever been followed by 
a wife and mild Adminiftration; 
and they are Precedents which may 
be made the worft Ufe of by an am- 
bitious and tyrannical one. They are 
Precedents which may be made Ufe 
of for fright’ning every City and 
Borough of the Kingdom into a mean 
Compliance with every Command of 
a prime Minifter, by which Means 
he may always have a Majority in 
this Houfe, as ready as their Contfti- 
tuents to obey his moft wicked Com. 
mands. By fuch a Parliament, and 
by Means of fuch Bills, even Counties 
may be robbed of al] their Privileges, 
and that on Account of a Mob rai- 
fed there perhaps for that very Puré 
pofe by the Tools of Power. But of 
all the Precedents I ever heard of, 
this now before us is, I think, of 
the moft dangerous Nature, When 
the Muagiftrates or Inhabitants of 4 
City or Corporation, or the Members 
of any Community, have been openly 
and malicioufly guilry of any hel- 
nous Crime, the inflicting of a Pu- 
nifhment upon the Community a 
the 
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‘the Crimes committed by irs Mem- 
bers, may not be of fuch dangerous 
Confequence ; becaufe it can never be 
made a Precedent of ‘her perfecuring 
any ocher Community altogether in- 
nocent 3 but if you make the Negli- 
gence or even the Pufilanimiry of the 
Magiftrates, or of the Inhabitants, 
a good Pretence for taking away by 
Bill any of the Privileges or Fran- 
chifes of the City or Corporation, no 

tion in Great Britain can be 
fecure of any of its Privileges ; be- 
caufe a prevailing Party in Parlia- 
ment may judge that to be Neglect or 
Pufilanimity, which was really in 
itelf a wife and a prudent Behaviour. 
A Tool of Power may be hired to 
provoke the very Dregs of the People 
to pull his Houfe down, or to duck 
him in a Horfe-pond ; and becaufe the 
Magiftrates did not, or could not, 
come time enough to prevent the 
Mifchief he richly deferved, it may 
be made a Pretence of disfranchifing 
the Corporation by a Bill of Pains 
and Penalties. Thus, a Sort of Par- 
liamentary Quo Warranto’s may be 
iffued againft every Corporation in 
Great Britain, that happens not to be 
in the good Graces of the prevailing 
Party in Parliament. 

Magiftrares, I fhall allow, ought 
tobe vigilant and diligene in their 
Office. No Man is fic for being in 
my Station of Magiftracy, if he is 
tither indolent or pufilenimons ; but 
Magiftrates are but Men, and liable 
tothe fame Frailties with other Men ; 
therefore, if by this Precedent, you 
thake it a Crime in a Magiitrate to 
bs guilty of the leaft Neglect or Mif- 
conduét ; if you make ic a Crime of 
fich an extraordinary Nature, as that 
he may be profecuted by an extraor- 









dinary Method in Parliament, and 
fubjected to extraordinary and arbi- 
tary Punithments, I am fure no wile 

will hereafter accept willingly 


any Office of Magiftracy ; and if 













he fhould by Law be forced to accepe 
of it, ic would be both fevere and 
unjuft to punifh him for Mifconduct 
only, The Punifhment to be inflist- 
ed by this Bill upon the Lord Provolt 
of Edinburgh may, to fome Gentle. 
men, feem no Way rigorous or fe- 
vere ; confidering his prefent Maje- 
{ty’s known Wifdom and Lenity, I 
am convinced he will nor find it fo ; 
but a Year’s Imprifonment in any 
Jail or Prifon in Great Britain, ta 
which any Secretary of State may 
from Time to Time by his Warrane 
direét him to be carry’d and confin’d, 
might be made a Punifhment terribly 
fevere. He might be kepr in Irons 
all that Time, he might be confin’d 
in a Jail remote from his Country 
and Friends; he might be privately 
removed from Jail to Jail, fo that 
his Friends fhould never know where 
to find him, in Order to bring him 
Subfiftence, or adininifter to him any 
Cemfort ; or he might be publickly 
carry’d avout in Irons, and under a 
ftrong Guard, from one End of the 
Kingdom to the other, in order to 
ftrike a Terror into the People, and 
to frighten them into a flavith Sub- 
miffion. This I am fure wonld bea 
Punifhment too fevere for any Crime 
he is accufed of ; and therefore, if 
he does not meet with too much Seve- 
rity, it will not be owing to the 
Parliament who pronounce the Sen- 
tence, bur to the Secretary of State 
who puts. it in Execurion. For this 
Reafon, I muft look upon rhis Punifhe 
ment, mild as it may be made by his 
Majefty’s Wifdom and Lenity, asa 
moft dangerous Precedent ;_ becau 


fueure Parliaments may be hereby 
induced to infliét the fame Punifh- 
ment for the fame Sorr of Negleét, 
and future Kings, or their Minifters, 


May not, perhaps, be fo merciful im 
the Execution. 

The .- Reafons I have hitherro made 
Ufe of againft this Bull arife fi 
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the general Principles of Prudence 
and Juftice ; but now I fhall goa 
fitrle farther, and obferve, thar rhe 
Paffing of this Bill will, in my O- 
pinion, be a Breach of the Law of 
Nations. Treaties between different 
Narions have akways Leen held facred, 
and ought to be religioufly obferved. 
The Treaty of Union between the 
Nations of England and Scotland, is 
a Treaty now inbfifting, and a Trea- 
ty which, I hope, will always be 
moft'religioufly obferved by the Pur- 
Jiaments of Great Britain. By the 
21ft Article of that Treaty it is ex- 
prefly ftipulaced, That the Rights and 
Privileges of the Royal Burghs in 
Scotland all remain entire ; and as 
by this Bill the City of Edinburgh, 
the firft and chief Royal Burgh of 
Scotland, is to be ftripp’d of its Gates 
and Guard, J mult look upon the Bill 
as an Infringement of thet Article of 
the Union ; for furely the having of 
Gates which the Magiftrares may 
fut wp when they think proper, and 
the keeping of a Guard for che De- 
Proceétinn of the Inbabi- 
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publick as well as private Injuttice? 
Not ro prevent Mobs, but ro encou- 
rage them. In this Light thefe twa 
Punifhments really appear to me ridis 
culous ; we cannot do a greater Fa 
vour to thofe People in and about E- 
dinburgh, who are inclined to be 
mobbith, than to take away the 
Gares and the Guard ; we cannot do 
a more acceptable Piece of Service, 
even to thofe who murder’d Porteous; 
They will look upon our taking away 
and cafhiering the City Guard, as a 
Punifhment upon that Body of Men, 
for their having fir’d upon the Mob 
at the Execution of Wilfn. Our 
laying the City Gates open, will be 
atfording an Opportunity to the 
Country Mob and the City Mob to 
join Forces, whenever they have a 
Mind ; and by Experience it is well 
known, they were never dangerons 
but when they joined together. Then 
by taking away the Guard, we re 
move that which they were always 
mott afraid of, as appears from its 
being the firft Thing they took Care 
to fecure, when that Mob began which 
murder’d Porteous. But by laying 
open the Nether-Borw Port, ris faid, 
we fj wena Way for che King's 
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fending them any fuch ; and by lay- 
ing open the Gate, you will only in- 
ftruét the next Mob that happens, to 
fecure themfelves by a Barricade, bet- 
ter than they could do by a Gate ; 
and to take proper Care to fecure eve 
ry Magiftrate, who can give Orders 
to the Troops to enter the Town, 
which they may the more eafily do, 
after you have taken away that Guard, 
which might be able to protect the 
Magiftrares, at leaft, “till they had 
Time to fend for the Troops. 

- The evil Confequences of laying 
open the City Gates, and raking away 
its Guard, are innumerable. By 
keeping the Gate always open, you 
will injure the Publick as well as 
the City Revenue ; for you will 
thereby greatly encourage Smuggling, 
and you will make it impoflible for 
the City to raife that Duty which has 
been granted them by Parliament, up- 
‘on every Pint of Ale brought into 
their Ciry. Then asto their Guard ; 
it is the only Method they have for 
procecting their Cirizens againft Houfe 
Breakers, Screet Robbers, and drunken 
or diffolute Fellows, who often walk 
the Streets with a Defign to affault 
and bear or abufe every Perfon they 
meer, The City of Edinburgh has 
to Watchmen, nor can they now o- 
blige their Inhabitants to keep Watch 
and Ward, as was formerly che Co- 
fiom before their Guard was ct. 
Withed, Thos that ( ity will be ty 
this Pill bereft of the aniy Means of 
Shading ntelf, or proteding ire bh 
baler arms for which Reston I mutt 
bok ween rhe Bill, in forme Mea! 
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may have free Accefs to the City ; 
which is a Pretence I wonder to hear 
made Ufe of by thofe who pretend to 
be Sticklers for Liberty. But even 
this Advantage, if it be one; may 
be had without divefting the City of 
any of its Rights or Privileges. 
There is no Gate between the Cafftle 
and the City, the Caftle is the King’s 
own Houfe, and if ic be neceffary, 
his Majefty may lodge us many of 
his Troops there as he pleafes, with 
Orders to aflift the Magiftrares of E- 
dixburgh when called by them for 
that Purpofe. 

At the Time the laft Mob happen’d, 
{ fhall grant, neither the Gares nor 
the Guard of the City of Edinburgh 
were of any great Service ; but Iam 
fure néither of them was of great 
Prejudice ; and they have both been 
of great Service on former Occafions ; 
for by the Affiftance of the Guard 
only, many Mobs have been fup- 
prefs’d, when the Magiftrates were 
fo lucky as to hear of their Affem- 


bling, before they came to any Head ; 


and many more have probably been 
prevented, confidering the Unrulinefs 
of the People of that Country; which 


will be their Cafe, as well 
the Cafe of every free People 
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Nation, In the Year 1715, the 
Gates and the Guird of the City of 
Edinburgh, for what I know, pre- 
ferved the Liberties of Great Bri- 
tain ; at leaft they prevented their 
being brought fo near the Brink of 
Ruin as they would otherwife have 
been. The Attempt upon the Caftle 
in the Beginning of that Rebellion, 
was fruftrared by the City Guard’s 
coming upon them, before they had 
got all che Ladders they had provided 
for fcaling the Walls: If this At- 
tempt had fucceeded, and never was 
there a Plan of Treafon better con- 
cerred, or more fevretly kept, confi- 
dering the Numbers that were enga- 
ged in it; I fay, had it fucceeded, it 
would have made the Rebellion much 
more formidable. Soon after, a nu- 
merous Body of the Rebels came near 
to the Gates of Edinburgh, but thofe 
Gates were fhut againit them, and 
guarded by the City Guard. As the 
Rebels had no proper Engines for 
forcing open the Gates, this prevent- 
ed them fiom getting Pofleflion of 
that City, which, if they had, would 
have furnifh’d them with fo great a 
Provifion of Horfes, Arms, and Am- 
munition, and they would have been 
joined by fuch Numbers of Men, that 
Iam afraid the King’s Army muft 
have decamped from Stirfing, it not 
being then above 1700 Men, though 
it was called many Thonfands in the 
London Gazettes. If this had been 
the Cafe, the Rebels would foon have 
got the entire Pofleflion of Scotland, 
and might foon have enter’d Exgland 
with a formidable Army, which 
might have been of the moft dange- 
rous Confequence, confidering the 
great Party that was then in England 
ready to join them. Upon this Occa- 
fion, the Citizens of Edinburgh in 
general behaved with fuch Fidelity 
and Steadinefs towards the prefenc 
Royal Family, and aéted with fuch 
Vigonr, that had they been aétually 
7S 





guilty of the Contempt put upon the 
Crown by the Murder of Porteous, 
their former Services would plead for 
Compaffion and forgivenefs from his 
Majefty, and from all thofe who are 
Friends to his Family. 

I have hitherto argu’d upon the 
Suppofition, that every Word of the 
Charge againft the Provoft and Citi- 
zens of Edinburgh is true ; and even 
upon that Suppofition, I think, I 
have fhewn that the Charge can no 
Way juftify fuch an extraordinary 
Method of Proceeding ; that punifh- 
ing the City of Edinburgh, for the 
Fault of its Magiftrates or Citizens, 
muft be an Injuftice done to every 
private Man of that City who is in- 
nocent ; that fuch Precedents are al- 
ways dangerous, and more dangerous 
in this Cafe than any other ; that the 
Punifhment propofed to be inflicted 
on the Provoft is too fevere ; that the 
{tripping the City of Edinburgh of 
any of its Rights or Privileges will 
be a Breach of the Articles of Union, 
and a publick Injuftice done to the 
whole People of Scotland ; that the 
Penalties propofed to be infliéted om 
that City can be of no Service to the 
Publick, but on the contrary may 
probably be of great Prejudice both 
to the Publick. and the City ; and 
that, were the Citizens of Edinburgh 
really guilty of the Crimes laid to 
their Charge, their Services to Li 
berty and the Proteftant Succeffion, 
may plead for Compaffion and For 
givenefs, Thefe Arguments, I hope, 
will have great Weight with every 
Gentleman that hears me, even fup 
pofe the Charge had been fully proved; 
but if it fhould come out that no one 
Word of it has been proved ; if it 
fhould appear that the Provoft was 
guilty of no Crime, nor any Negleét 
or Omiffion, but what a provident, 4 
vigilant, and even a refolute Magl 
ftrate, might have been guilty of om 
the like Occafion ; if it dhould wd 
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pear that no Citizen of Edinburgh has 
been guilty of any criminal Action, 
or of any Omiffion that is in the 
leaft blameable, furely the Arguments 
Thave made Ufe of muft be irrefti- 
ble. 

For this Reafon, I muft beg Leave 
to confider the Behaviour of the Pro- 
yot and Citizens of Edinburgh, ac- 
cording to the Proofs before us, at the 
three different Periods mention’d by 
the Counfel at the Bar ; at firft with 
Refpeét to their Behaviour before this 
Mo) happen’d. It has been proved 
by feveral Witneffes of good Credir, 
that the Report of the Mob’s being 
refolved to hang Porteous, was {pread 
only among Women and Children, and 
that it was by all Men of Senfe treat- 
edasa foolifh Surmife: Nay, it has 
been proved that even Mr. Porteous 
himfelf treated it as fuch. Wet rhe 
Provoft was fo vigilant as to refolve 
Ror to treat it as fuch, and therefore 
he had determined in Council, that 
the whole three Companies of the 
City Guard fhould mount on the Wed- 
nefday, which was the only Day he 
and moft others had heard was inten- 
ded, as the Day on which the Mob 
were to attempt executing their wick- 
ed Purpofe ; and he had determined 
farther in Council, that on that Day, 
both he and the other Magiftrates, as 
alfo the whole Members of the Town- 
Council, fhould attend with the Badg- 
teof their refpective Offices, in Order 
to trike the Populace with the more 
Awe, and to be ready to quell any 
Mob that fhould begin to appear. 
The Provoft therefore cannot at this 
Period be accufed of any Neglect or 
Omiffion ; and as for the Citizens, it 
has not been proved that any of them 
had certain Information of fuch a 
Defign, and concealed that Informa- 
tion : Thofe who heard any Thing of 
it, heard ir only fiom foolifh Women 
md Children ; and they were fo far 
fom concealing, that they told pub- 





lickly’what they had heard, which 
was all they could do upon any fuch 
Information. 

Then, with Refpect to the Beha 
viour of the Provoft and Cirizens a 
the Time the Tumult happened, and 
during the Time it lafted ; It has been 
proved, that the Moment he heard a 
Tumule was beginning, he ordered 
the Captain of the Guard then on Du- 
ty to draw out his Men, and not only 
refolved, but prefently follow’d the 
Captain, to put himfelf ar the Head 
of the Guard ; which was more than 
could be expected from a Man of his 
Age and Education. Bur in 
brave Refolution he was difappoinred 
by the Mob’s having got poffeflion of 
the Guard. Upon this, what did he 
do ? Did he run and hide himfelf, as 
many would have done, upon finding 
that the Mob were Mafters of the 
Town ? No, he remzined in the 
Streets, he confulred with his Fellow 
Magiftrates, and in the very Face of 
the Mod, though nor, I am fure, to 
their Hearing, he gave thofe Orders 
which by the whole Company were 
thought the moft proper, and, indeed, 
the only Orders that could be given : 
He fent an honourable Gentleman of 
this Houfe for the Afliftance of the 
King’s Troops ; he likewife fent one 
of the Magiftrares upon the fame 
Meffage, Jeft the firft fhould be inrez 
cepred ; and he fene a third Gentle. 
man afer the firft, in order to ex- 
plain and add to the Orders firft gi 
ven. As the Provoft was no military 
Man, nor knew exaétly the Com- 
manding Officer’s Inftruétions, he had 
all the Reafon in the World ro expect 
a verbal Meffage, fent by a Genrle- 
man of fuch Diftinétion, would, at 
fuch a Conjunéture have been faccefs- 
ful, efpecially as the Meffenger was 
well known to the Commanding Off- 
cer, Therefore, if he had done no 
more, if he had quierly waired ac 
the Tavern, or fome other more pri- 
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vate Place, in Expeétation of the Af- 
fiftance he had fent for, his Conduct 
would have been Llamelefs. But this 
he did not reft fatisfy’d with, he fent 
for the Act of Parliament againft 
Riots, in order that he might read 
the Proclamation as foon as he could 
find an Opportunity ; with the few 
Perfons he had along with him, he 
made two feveral fruitlefs Attempts to 
difperfe the Mob; he pufhed thefe 
Attempts as far as any Man of Prnu- 
dence and Courage would have done, 
according to all the Witneffes that 
have been examined, except one, whofe 
Evidence is, in my Opinion, fufpi- 
cious. He did not retire till after 


fome of his Company were wounded, 
and the Mob began to call our to fire. 
Iam, indeed, furprized that fome of 
his Contpany did not lofe their Lives ; 
if ic had not been the moft regular 
and the moft fedate Mob I ever heard 
of, Tam fure fome of them would ; 


and though the Purpofe of that Mob 
was certainly moft wicked and atro- 
cious, yet to the Honour of the lower 
Rank of People in that Country I 
mutt fay, I am furprized, confidering 
they were for fo long a Time Mafters 
ef a rich and opulent City, that no 
more Murders, nor any Rape or Rob- 
bery were committed. Notwith- 
ftanding thefe fruitlefs Attempts, the 
Provoft did not defpair of being able 
to quell the Mob, and prevent Mif- 
chief: When he faw the regular 
Troops did not come to his Affiftance, 
he propofed to raife the Train’d-bands 
of the City ; but in this he was dif- 
appointed by the Wife of that Perfon 
who had the Keeping of the Mufter- 
Rolls, and who, it feems, was him- 
felf in the Keeping of his Wife ; for 
fhe would not allow any Perfon to 
fpeak to him, nor deliyer him any 
Meffage. Refides, he could get no 
Accefs to the City Magazine of Arms; 
fo that if he had got the Mufter-Rolls, 
he could not arm the Militia, Then 





he propofed to ring the Alarm-Bell ; 
but in this likewife the Mob had ta. 
ken Care to difappoint him, by ha 
ving taken Poffeflion of the Tower 
or Steeple in which it hung. And 
when all his Defigns proved abortive, 
when he faw it was impoflible to pre. 
vent the Mifchief intended ; he then 
fent out Spies to intermix among the 
Mob, in order to difcover who were 
the Actors. From all which I mf 
beg Leave to fay, with all due Re 
fpeét to the Bill now before us, that 
in this Period of Time, the Provoft 
of Edinburgh dcferves, in my Opie 
nion, the Thanks rather than the 
Cenfures of Parliament : And as to 
the Citizens, it has been proved, that 
feveral of them came to the Affiftance 
of the Provoft, and with him e. 
deavoured to qnell the Tumult, to 
the imminent Danger of their Lives; 
and as none of the Faces of thole 
principally concerned in the Tumult, 
could be known, either by thofe fent 
out by the Provoft with a View to 
make fuch Difcoveries, nor by a wor 
thy Member of our own Houfe, who 
has long refided in that City, and 
has with great Honour and Repu 
tion gone thro’ aJl the chief Offices 
in it 5; notwithftanding his having 
met Crowds of them going out of 
Town, as he returned from the Com- 
manding Officer of the Troops; 1 
fay, as none of the Aétors guilty 
Faces could be known by either of 
thofe Perfons, it is to me a full Proof 
no Citizen of Edinburgh was conce 
ned jn the Riot. 

Laitly, as to the Behaviour of the 
Provoft and Citizens after the Riot, | 
am furprized to hear it found Faulk 
with, fince no Faét has been proved, 
no Negleét or Omiflion has been 
much as mentioned by any of tht 
Witneffes, from which the leaft Pre 
tence can Le taken, to blame the Cor 
duét of either ; and the Attorney and 
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Members of your own Houfe, have 
teftified for the Lord Provoft that he 


was zealous, indefatigable, and keen, 
in promoting whatever could contri- 
bute to the Difcovery of any of the 
Rioters or Murderers. They have 
told you, that near 200 Perfons were 
examined upon this Occafion, with- 
out being able to difcover, or to form 
fo much as a Sufpicion, that any one 
Citizen of Edinburgh was any way 
concerned in the Riot, except one 
poor Apprentice Boy, who had made 
his Efcape, and has never fince been 
heard of. I am really at a Lofs to 
conceive, what Gentlemen would 
have had the Provoft or the Citizens 
of Edinburgh to have done upon this 
Occafion. No Gentlemen can think 
the Proyoft ought to have put his Ci- 
tizents to the Torture, in order to 
make them confefs what they knew 
nothing of ? Thank God! Our Laws 
allow of no fuch arbitrary and cruel 
Proceedings. Or do Gentlemen think 
the Citizens of Edinburgh ought to 
have come and accufed one another, 
without rhe leaft Ground for any fuch 
Accufation ? I muft fay, I am fur- 
prized, the great Reward that was 
offered has not produced a true Infor- 
mation; bur, I thank God! ir has 
not produced a falfe one. 

The Citizens of Edinburgh, are fo 
far from being under any juit Sufpi- 
cion of being concerned in this au- 
dacions Riot and cruel Murder, that 
the contrary, I think, appears from 
all the Circumftances that have been 
proved, and from the Evidence of all 
the Witneffes that were examined at 
Edinburgh, or that have fince been 
examined at this Bar. It appears that 
all the principal Aétors were Country 
Fellows, whofe Faces were not 
known to any of the Inhabitants of 
Edinburgh, either high or low ; and 
it has been proved at your Kar, that 
there was a Report in the Country 
thont Edjnburgh, efpecially at Dal- 


keith, a Village five Miles from E- 
dinburgh, and fituate in a Country 
full of Coal Mines and Colliers, who 
are a Sort of People very proper for 
fuch a defyerare Attempr; I fay ic 
has been proved, thar, at that Place, 
there was a Report, 10 or 12 Days 
before the Tumule happened, rhat a 
Confpiracy to murder Porteous, if re- 
prieved, had been formed by the 
Friends of one Ballantine, a young 
Man of that Town, who was one of 
the Perfons murdered by Porteous and 
his Guard, at the Execution of Wi/- 
fon. Thefe two Circumftances make 
it highly probable, that the princi- 
pal Astors in this Riot and Murder, 
were Country Fellows who had ftole 
into Edinburgh for that Purpofe; 
and this riotons and rebellions Spiric 
of theirs does not proceed from any 
Oppreffion in the Governors or Ciyil 
Magiftrates of that Country, as has 
been flrorgly infinuated, bur from a 
few fanatical Preachers, lately ftarted 
up in that Country, who by their 
Sermons and otherwife, inftil into 
the Minds of the Vulgar and Ignorant 
fuch enthufiaftical Notions as are in- 
confiftent. with all Government, by 
making Sedition and Rebellisn a Prin- 
ciple of their Religion. From this 
Caufe I am inclined to rhink, the 
Tumult at Edjnburgh proceeded ; and 
to this is owing rhat ill-judged Fide- 
liry of the Guilty towards one an- 
other, by which the Secret was be- 


and by which the Difcovery of the 
Perfons concerned has fince been rene 
dered impoflible. But of the Inhabi- 
tants of Edinburgh, 1 am convinced, 
there are very few tainted with fuch 
Principles, becaufe they feldom or 
never hear any fuch Doétrines. 

I confefs ic appears a little odd, 
that fuch an audacious Tumult fhould 
have happened, fuch a wicked Pur- 
pofe fhould have been fo fuccefsfully 
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without any Fault or Neglect in any 
of the Perfons entrufted with the Go- 
vernment of that City ; but after the 
moft impartial Enquiry, I can find 
no Reafon to blame the Conduét of 
any of them, except the Captain of 
the City Guard. He, indeed, by the 
Evidence he has given at this Bur, 
has fhewn himfelf blameable in feve- 
yal Parts of his Conduét. He has 
told us, that on the Friday before the 
Mob happened, the Provoft gave him 
Orders to enquire into the Grounds of 
the Report that had been fpread ; but 
he was fo far from complying with 
thefe Orders, that he went out of 
Town that very Evening, and did 
not return till the Monday Evening. 
He has told us there were eight or 
nine of his Men abfenc the very 
Night the Mob happened; and whe- 
ther with I eave or without Leave, it 
was certainly his Fault they were fo. 
He has cold us, that when he was 
firft informed of the Mob’s gather- 
ing, inftead of marching with a Par- 
ty of his Guard to difperfe them, 
which by the Cuftom of that City he 
ought to have done; for in fuch Cafes 
he was not to wait for Orders from 
the Provoft or any other Magiftrare ; 
I fay, inftead of marching to difperfe 
the Mob upon its firft Appearance, 
or initead of ftaying to defend his 
Gnard-Houfe againft whatever might 
happen, he left his Poft, he ran away 
both from the Mob and from his Poit, 
under Pretence of going to acquaint 
the Provoft with what had happened. 
Was this acting like an Officer? Does 
not every Gentleman fee that this 
Condné& of his was the Caufe of the 
Mol)’s getting Poffeffion of the Guard 
Room, which greatly contributed to 
their Suecefs ; for if they had been 
difappoined in this their firft At- 
tempt, it would have difcouraged 
them fo, that they might probably 
have defpaired of being able to exe- 
gute, and confequently would have 





defifted from attempting any farther 
to execute their chief Purpofe. Tr is 
no Excufe for the Captain, that thie 
Provoft defired him to return to him, 
That Defire was no Order, and if ir 
had, it was given upon a Suppofition 
of no immediate Danger. When the 
Captain heard the Mob was up, and 
his Guard of Confequence in Danger, 
furely he ought not to have left his 
Poft; he might have fent his Ser. 
jeane for Orders’ from the Provoft, 
To this I muft add, that the Keepér 
of the City Mufter-Rolls feems like. 
wife to be greatly to blame ; for if 
at other Times he was ufually under 
Petticoat Orders, at fuch a Time, at 
a Time when the City was in fuch 
Danger, as he feems to have had fome 
Share in the Government of that 
City, he ought to have put himfelf 
under the Orders of the Chief Magi- 
ftrate, and ought to have attended 
him for that Purpofe. 

I think I need not now add any 
Thing in Favour of the three firft A- 
mendments propofed ; for if I have 
not faid enough for inducing Gentle- 
men to drop or throw ont the Bill 
now before us, I hope, I have faid 
enough for convincing every Gentle- 
man that hears me, that the firft 
three Amendments propofed, ought 
to be agreed to; and as to the Fine 
propofed to be laid on the City of 2- 
dinburgh, 1 cannot fee the leaft Pre- 
tence for it ; for I think ic has been 
proved, as much as a Negative will 
admit of Proof, that the Citizens of 
Edinburgh had not the leaft Concern 
in the Riot that happened, or the 
Murder that was committed ; and I 
think it appears that the Magiftrates 
did as much as Men in their Circum- 
ftances dould do, to prevent the Mif- 
chief that enfued. Befides this, ] 
think it a dangerous Precedent to lay 
Fines or Muléts on a City, for an 
Irregularity committed in che City. 
when it is proved that none of the 

Citizens 
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Citizens had any Hand in the com- 
mitting of that Irregularity ; and if 
the Citizens of Edinburgh could be 

ed to have been guilry of this 
/ Ymegularity, I chink the Fine propo- 
fed by much too confiderable, with 
Refpect ro the Circumftances of rhe 
City, which deferve the more to be 

led, becanfe it has been proved, 
the low Circumftances they are now 
in proceed from the loyal and vigo- 
sous Meafures they purfued in the 
Year 17155 and with Refpeét to the 
Condition of the Perfon that was 
murdered, and the Perfon to whofe 
Ufe this Fine is to be applied, I can- 
not help thinking it exceflive ; there- 
fore I hope this Amendment will be 
entirely dropt, or the Fine very much 
mitigated. 

Before I conclude, I muft beg of 
Gentlemen to'confider the dangerous 
Confequences of this Bill as to the 
Peace and Tranquility of Scotland, 
and confequently of the whole Ifland. 
The Generality of the People there 
ae already extremely uneafy at the 
propofing of fuch a Bill, and at fe- 
veral Steps that have been taken in 
Relation to it. If the Bill fhould 
pafs as it. is at prefent ; if the City of 
Edinburgh, the principal City of 
Scotland, fhould be itript of any of 
its Rights or Privileges, without any 
Regard fhewn to its former Services, 
however fuch a Step may be Jook’d 
on here, it will certainly be look’d 
on by the whole People of Scotland 
asa Breach of the Articles of Union, 
amd may probably make them ready 
toembrace the firft Opportunity of 
getting rid of the firft Bargain they 
have made ; which many of the Peo- 
ple of thar Country never thought 
tither honourable, fafe, or advanta- 
Sous for them; and if they fhould 
once begin to think rhe Parliament of 
Great Britain has no Regard for the 
Articles upon which it was made, 
Mone of them will ever think it fo. 





mitted ; 


To this it was anfwered in Subftance 

as follows : 

SIR, 

S what has been faid in Favou 
of the Amendments propofed 
chiefly confifts in Reafons againft rhe 
Bill irfelf, I fhall confider them in 
that Light, becaufe if I can thew 
there is nothing in the Pill bue wha 
is juft and neceffary, I fhall at che 
fame Time convince Gentlemen, thue 
the Bill ought to be pafled, and chat 
the Amendments ought not to be a- 
greed to. °*Tis true, the Charge a- 
gainft the Provoft and Cirizens of 
Edinburgh, confifts in their neglea- 
ing to prevent the Tumule before ic 
happened ; in their neglecting co fup- 
prefs ic, or to take proper Meafures 
for that Purpofe, after it had happen. 
ed; and in their neglecting to difco- 
ver, apprehend, and fecure thofe 
who were guilty of char audacious 
Riot,’ and cruel Murder. But this 
Charge, which is che Foundation of 
the Bill, is not to be confidered as 
Negligence only ; for he who does 
not prevent a Crime which he mighr, 
and ought to have prevented, has al 
ways in Law been look’d on, as fome 
Way guilty of chat very Crime ; 
therefore, if it fhould appear, thac 
the Magiftrates and Citizens of Edix- 
burgh might, and ought to have pre- 
vented this Tumult, or racher Lifur- 
rection; or that they mighe and 
ought to have fuppreffed it; or rhat 
they might and ought to have dif. 
covered, apprehended, and fecured 
the Rioters and Murderers; if ic 
fhould appear that they negleéted any 
of thofe Meafures which were obyi- 
ous for accomplifhing either of thefe 
Ends; the Negleét muft then be 
Jook’d on as a Sort of wilful Neg- 
legt, and confequently they muft be 
look’d on as guilry in fome Meafure 
of all thofe Crimes which were com. 
aud to every Gentleman 
who 
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who confiders their Cafe in this 
Light, the Punifhments propofed by 
this Bill muft appear merciful as well 
as mild, 

Ic is with Pleafure I obferve, that 
every bne who has fpoke upon the 
prefent Occafion, has expreffed the 
utmoft Deteftation of the Authors 
and Aétors of that audacious Tumult 
and cruel Murder, which was not 
only an Infule upon Majefty, but an 
open Rebellion againft Juitice, a Re- 
bellion even againft Mercy irfelf. 
This makes the Crime more heinous, 
and the more extraordinary. In all 
‘Ages, in all Countries, the People 
have generally been on. the Side of 
Mercy. Here in England we have 
often feen, that a Criminal has, by 
this merciful Inclination of the Peo- 
ple, been refcued from what they 
thonght a too great Severity in 
the Laws; but the People of Scot- 
Jand are, it feems, of another Tem- 
per. In no other Country, I believe, 
was it ever heard of, that, when the 
Mercy of a Sovereign has been ex- 
tended to a Criminal, the People have 
fruftrated that Mercy, by barbaroufly 
dragging him before the Tribunal of 
their own In>ymanity, and embrew- 
ing their Hands in his Blood. This 
is an Aétion of fo black a Dye, that 
I think a perpetual Brand of Infamy 
ought to be ftamped upon thofe Ma- 
giftrares who heard of fo barbarous a 
Defign, and yet were fo indolent (to 
call them no worfe) as to make no 
Preparations, nor ufé any proper 
Meafures for preventing it ; and up- 
on thofe Citizens, who, while it was 
perpertating, had no Courage, nor, it 
feems, Inclination, to prevent it ; 
and who, when it was over, were 
fo faithful to Rebellion and Murder, 
as co conceal the Authors and Abet- 
tors of it. 

When I hear Gentlemen fo unani- 
mous in their Detcftation of fo horrid 
a Crime, Lam fwprized to hear fome 





Gentlemen find Faule with any & 
traordinary Method that can be ta. 
ken, or devifed for punifhing it. By 
the Bill now before us is neither ap 
extraordinary nor an unufual Method 
of Proceeding. It is a Method that 
has always been taken for punithing 
Crimes of an extraordinary Nature; 
and it isa Method fo ufual, that Ee 
amples occur almoft in every Seflion, 
The A& of Parliament pafled in the 
Year 1721, againft the South-Sea Di- 
retors in the Year 17205 the Ads 
for infliéting Pains and Penalties upon 
the late Bifhop of Rochefter and his 
Confederates in Treafon ; the At 
gainft Bambridge, the Deputy-Warden 
of the Fleet-Prifon; the Act againtt 
the late Direétors and Managers of 
the Charitable Corporation, are Ex 
amples fo frefh in every Gentleman's 
Memory, that I need not take 
your Time with explaining or apply- 
ing them. Only as to the firft and 
laft I muft obferve, that fome Ge 
tlemen were punifhed for being guil. 
ty of Negleét only; and I mutt like 
wife obferve that fome Gentlemen 
have appeated zealous againft this 
Bill, who were ftrenuous Advocatts 
for every one of the former. 
In order to form another Objeétion 
againft this Bill, a new Doétrine hs 
been broached, which I am likewif 
not a little furprized at. It has beta 
faid, that it would be unjuft to i 
volve the Innocent in the fame Pu 
nifhment with the Guilty, which 
muft always be the Cafe when you 
punifh a Corporation or Community 
for the Crimes or the Faults of fome 
of its Inhabitants or Members, Dots 
not every Gentleman fee, that if this 
‘were eftablifhed as a Maxim, no Pi 
nifhment could ever be inflifted, ™ 
Cenfure could ever be paffed, apo 
any Corporation or Community wha 
foever? Punifhments are fometimés 
defigued as a Terror to others, # 
well as for punifhing the om 
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aud to make that Terror the more efé 
fetual for the End intended, which 
isto prevent People’s being guilty of 
fuch a Crime, it fometimes, or in 
fome Cafes, becomes neceffary to make 
innocent Perfons futfer for the Crimes 
of the Guilry. Is not this the Cafe 
with Refpeét to Treafon, where the 
innocent Pofterity are made to fuffer 
for the Crimes of the guilty Anceftor, 
in order to terrify Men the more ef- 
fedtually from-being guilty of any 
treafonable Practices ? For the fame 
Reafon, the innocent Members of a 
Community muft be fometimes made 
to fuffer for che Crimes of the Guilty ; 
becaufe fuch an Example will make 
every Member of every Community 
more active and vigiJant in prevent- 






. ing their Fellow Members from being 


guilty of any Crime, or in difcover- 
ing the Authors, and bringing them 
ta condign Punifhment, after any 
Crime has been committed. This 
isa Maxim in Politicks fo juft and 
ffary, that we have Multicudes of 
xamples upon our Journals, where 
ities and Corporations have not only 
been fined, but have been annihilated, 
or ftripp’d of their moft valuable 
Rights and Privileges, for Crimes in 
which ir could not be fuppofed that 
all the Inhabitants were voluntarily 
alifting, or any Way concerned, 

We have been not only told that 
this Bill is unjuft with refpect to 
private Men, by involving the Inno- 
cent in the fame Punifhment with rhe 
Guilty ; but we have likewile been 
told, that ic is a Breach of the Law 
of Nations, and an Injuftice done to 
the whole People of Scotland. The 
former Charge I have fhewn to be 
Without any Foundation ; becaufe ir 
as often neceffary for the Prefervation 
and Welfare of Society, to make the 
Tnnocent fuffer for the Crimes of the 
Guilty ; and now I fhall beg Leave 
‘foexamine the latter. There is no 
Maa has a greater Regard for the Peo- 





ple of Scotland, and for the Articles 
of Union, than I have. I fhall ne- 
ver give my Confent to anything that 
may feem to bé an Injury to the one, 
or an Infrigement of the other. But 
inthe prefent Cafe, I can fee no Ground 
for pretending that this Bill imports 
a Breach of any Article of the Union, 
or that it will be an Injury to the 
Whole, or any Part of the People of 
Scotland. The Rights and Privileges 
of the Royal Burghs of Scot/and are, 
tis trut, fecured by the 21{t Article 
of the Treaty of Union ; bur as the 
United Kingdom is, lay the third Ar- 
ticle of the fame Treaty, made fub- 
ject to the fame Parliament or legifla- 
tive Power, a Condition mutt be fup- 
pofed to be imply’d in every Article, 
for making it liable to fuch Alrera 
tions as the Parliament of Great Bri- 
tain fhall afterwards think neceffary 
for the Prefervation, or even for the 
Good of the Whole. Upon this Max 
im it certainly was, that the Righe 
of Parronages was reftor’d in Scor- 
land, by a Parliament fince the* U- 
nion ; though there is nothing more 
firmly and more unalcerally eftallifh’d 
by the Articles of Union, than the 
Prefbyterian Church Government, Re 
ligion, Worfhip, Difcipline, and Pri- 
vileges, as they ftood eftablifhed ac 
the Time of the Union. And tho’ 
we were to fuppofe no fuch Condi- 
tion imply’d in this Article, yet the 
Security thereby ftipulated can relate 
only to thofe Rights and Privileges 
which are effential to the Whole, or 
to any one of the Royal Burghs in 
Scotland.. It cannot be fuppofed to 
mean, that the Parliament of Great 
Britain fhall never be able to make 
the leaft Alteration or Amendment, 
with Refpect to any Right or Privi- 
lege, which any one Royal Burgh 
was then in Poffeftion of, And much 
lefs can it be fuppofed to mean, that 
the Parliament of Great Britain thall 
never have it in its Power to punifh, 

or 
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or even to disfranchife any Royal 
Burgh in Scotland, for the moft hei- 
nous Crime it can be guiky of. This 
Rill cannore therefore be fuppofed to. he 
a Breach of any Article of the U- 
nion ; and as to the People of Seor- 
deo it is certainly their Intercft, it 
is whar a!’ 2ood Men muft defire, to 
live in Peace and Security ; therefore 
no Sep taken, nor any Puniffiment 
infiied, with a View only to pre- 
vent Mohs and Riots, can be an In- 
jury to the Whole or any Part of the 
People of that Country. 

As for the City Gnard, and the 
Nether Bow Gate, they are ~fo far 
from being among the effential Rights 
and Privileges of the City of Edin- 
burgh, that I really look upon them 
both as Nufances ; and us to-the for- 
mer, it is fo far from being un effen- 
tial Right or Privilege, that we know 
it was bur lately eftablithed ; it was 
eftablifthed fince the Revolution ; and 
ever fince it has been found to be a 
great Expence, and of very little Ser- 
vice to the City ; fo that tho’ thole 
two Regulations are put into this 
Bill by Way of Punifhments, I real- 
Jy look upon them as Favours cone to 
thar City ;"becaufe the taking away 
of the Guard will free the City of a 
great Expence ; and the laying open 
the Nether Bow Port, will open a 
free Paffage to the King’s Troops to 
come to the Affiftance of the Magi- 
ftrates when required, which will be 
a betrer Defence to the Inhabitants 
than they have ever yet found in their 
Guard. As the King’s Troops are 
not to be admitted to keep Guard in 
the City, as they are nor to enter it 
but when required by the Magiftrates, 
they cannot, “tis true, defend them 
againft Houfe-Breakers,Street- Robbers, 
or little Infults in the Streets ; but 
for this Purpofe they may keep Watch 
anc Ward as formerly, or they may 
appoint Watchmen, as we have in 
the Cities of London and Weftminfter. 

I + 





And with Refpeét to the Revenue of 
the City, it cannot now be colleéed 
without keeping Officers at the Gates, 
snd by them the City Revenue may 
be colleéted, and Smugghing * prevens 
ted, as well when the Gates are open, 
as when they are fhur. 

Tam, indecd, farprized to hear it 
faid, that neither the Nether Bow 
Gate, nor the City Guard were of 
any Service to the kate Tumult, or 
contributed any Way to encourage it, 
The Mob probably did not know how 
ealily a Gate might be blown open 
by that warlike Engine call’d a Pe 
tard, nor do I know if the King’s 
Troops in the Cannon-gate were fur- 
nifhed with any fuch ; therefore we 
muft fappofe the Mob put great Con 
fidence in their being able to thu 
the Gates, in order to prevent the 
Troops from entering ; and their At 


tack upon the Guard procecded mort’ 


from a View of feizing upon the Sok 
diers Arms, than from any Fear of 
them ; in which they had moft fu 
prizing Succefs : From which, I 
think, I may juftly conclude, chat 
the City Gates’ contributed greatly te 
encourage the Mob to «undertake f 
Lold an Attempt, and that the City 
Guard was of great Service to them 
in the Execution of it. 

I fhall grant, a Barricade may le 
foon mace by a uumerous Mob, evea 
in a wide Street, efpecially if they 
have concerted their Plan fo wells 
this Mob feems to have done ; burs 
Barricade can be fo foon made asa 
Gate may be fhut, and the Shutring 
of a Gate may proreét them till they 
have made their Barricade ; which 
this Mob would certainly have dont, 
had they thought how eafily a Gate 
might be blown up, or had they bee 
under the leaft Sufpicion that the 1 
gular Troops would have been fem 
for in a regular Manner. I fhall 
likewife grant that his Majefty, f 
he pleafes, may lodge as many Troop 
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in the Caftle of Edinburgh, as it can 
coaveniently contain, and may give 
fuch Orders to thofe Troops as he 
Lg proper and legal; nay, we 

» I believe, even addrefs his Ma- 
itty for that Purpofe ; ; tho’ I do nor 
know if it would be quite fo regular, 
becaufe it would be fome Sort of In- 
croachment upon that. Part of the 
Prerogative, by which his Majefty 
muft alvays have the abfolure Com- 
mand over his Army. But when we 
are by a Bill to provide for the Safecy 
of a City, we are not to confider 
what his Majefty may do, or what 
he may do upon an Addrefs from this 
Houfe ; becaufe rho’ it fhould now 
be done, 1t may hereafter be neglc- 
ted ; an, T hope, no Gentleman “fap- 
poles we ougi:t to put a Clanfe in this 
Bill, for ob liging his Majelty to 
lodge a Regiment of his Troops al- 
ways in the Caftle of Edinburgh, 
with Orders to leave their Gur ifon «as 
offen as the Mayiltrates of Edinburgh 
fhal] reyuire. 

That the City of Edinburgh fhew’d 
great Fidelity and Attachment to 
their Sovereign in the Year 1715, I 
fhall be far from difputing ; but, it 
was their Duty to do fo; it was rhear 
Duty to do fo ; it was their Inter eft ; 
they would have fuffered irreparab! ly 
if they had done otherwife; they 
would have betrayed their own Li- 
lerties and Properties, as well ‘as 
thofe of the whole Nation; rhere- 
fore they cannot, from their "services 
at thar Time, plead a full Pardon for 
a moft heinous Offence lately com- 
mitted; They may from thence plead 
fora Mitigation of the Punifhment 
they deferve ; - and J am fure there is 
no Punifhment in this Bill equal to 
what fuch a high Infult upon. the 
Crown ought to meet with, But 
whatever Stead their Guard or their 
Gates might ftand chem in upon that 
> furely a Regiment of his 

y's Troops will always ftand 





them in better Stead chan their Guard$ 
and if a Barricade be as good « De- 
fence asa Gate, even in Cafe i 
Rebellion, they can be i 

from having one of cor Gates 
open. For my Part, I am ape 
think neither their Guard 
Gates would at char 
fended them from the Rebels, if his 
Majefty’s Troops had not marched 
fpeedily to their Affiftance ; and 
therefore, thar City, as well as rhe 
whole Nation, mult own their Obli 
gatigns to the noble Duke, 
commanded at Stirding ; 
withitanding his having fo finall a 
Number of Troops under his Com- 
mand, notwithftanding his. being ar. 
tacked by two Armies of Rebels 
once, one of them much fuperios 
and the other very near equal to him 
in Number, yet managed fo much 
like a brave and expert Commander, 
as to fecure both the Capiral of the 
Kingdom of Scotland, and the im- 
portant Pafs at Stirling, againtt all 
the Defigns and Straragems of the 
Enemy. 

With Refpe& to the Provoft t, ir is 
true, the Punithmentr prefcribed by 
the Bill might be m ire ery expen- 
five and inconyenient to hin, if we 
had the Misfortune to be under « fe. 
vere or revengeful Adminiftratio 
But this Misforrune cannot happen ro 
us during his prefent Majefty’? Rei 
therefore we need not be fo canri 
of putting it in the Power of rhe 
Crown to aggravate the Punifhmen: : 
Nor. ought this ro be a Precedent % 
any future Parliament, if they ha 
the leaft Ground co fufpect the Pow 
to be granted would be made a crue] 
Ufe of; but I am far from chink 
fuch a "Pow er could be legally made 
fuch an Ufe of as has been reprefi 
ted. -The Prifoner may, indeed, 
removed from one Prifon to anorher, 
as often as the Sec-etary of Stare fhall 
direét ; *but Ido not think he could 
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be Joaded with Irons, unlefs he should 
atrempt to make his Efcape; nor do 
TI chink he could be denied the Ufe of 
Pen, Ink, and Paper, nor could his 
Friends be denied Accefsto him; fo 
that it would always be in his Power 
to Jet his Friends know where he was 
going ; and he might fee them as of- 
ten as he had a Mind. 

Thus, if the Charge againft the 
Provoft and Citizens of Edinbyrgh be 
true, I think, I have fhewn, there 
is nothing extraordinary in this Me- 
thed of Proceeding; there is no In- 
juftice either private or publick in 
the Bill, nor can it be looked on as 
any Infringement of the Articles of 
Union ; and I have likewife, I 
think, ihewn, there is no Severity 
in any of the Punifhments that are 
to be infliéted, nor any Thing that 
appears in the leaft ridiculous ; but I 
ain fure it would be very ridiculous 
to pafsa Bill with fuch a Preamble, 
a Preamble which muft make every 
Reader expeét the higheft Pains and 
Penalties to follow; and yet to in- 
flié&t no Pain or Penalty by that Bill, 
except only the rendering one Gen- 
tleman incapable of holding any Of- 
fice or Place of Magiftracy. Of fuch 
a Bill ic might be probably fiid, Par- 
turiunt Montes, Sc. Therefore if the 
Charge be true, I hope every one of rhe 
Am :ndments will be difagreed to. 

And now, give me Leave to exa- 
mine the Truth of the Charge, which 
I hall confider diftinétly according 
to the three Periods that have been 
mentioned, As to the Behaviour of 
the Provoft and other Magiftrates of 
Edinburzh, before the Tumult hap- 
pened: Ir is true, we have no pofi- 
t.ve Proof of the Provott’s haying 
been apprized of che Mob’s intending 
to execute their Purpofe on the Tue/- 
day Night ; bur if he was not, it 
was certainly owing to his fupine In- 
dlolence and Inattention ; for it has 
been proyed, that Twe/day Night was 





generally talked of, as the Time ap. 
pointed. Baily and Dia are both 
pofitive as to this Faét ; and by an 
authentick Copy of an Examinariog 
upon Oath, taken before an honour, 
able and learned Gentleman I have in 
my Eye, after that Tumult, ir ap. 
pears that the Deponent fwwore to this 
Effect, or rather in thefe Words, 
That on the Thurfday or Friday before 
that Tumult happened, a Man came 
into his Mafter’s Shop, and informed 
both him and his Fellow-Servanr, 
that Tue/day, then next, was the Day 
appointed for revenging innocent 
Blood, and that he hoped they, the 
Deponent and his Fellow-Servanr, 
would not fail to attend, and affift 
thofe who were to hang the bloody 
Murderer Porteous, by ten o’Clock a 
Nighr, upon the Signal given, which 
was to be a Ruff of a Drum. From 
hence it appears, that if rhe Provoft 
and Magittrates of Edinburgh were 
ignorant of the Defign’s being intend- 
ed to be executed on the Tuefday 
Night, that they were very Jitrle in- 
quifitive or concern’d about rhe Peace 
and Welfare of their City. 

But fuppofe, they heard nothing of 
its being intended to be executed be: 
fore Wednefday, did they take any 
Meafures to prevent it on that Day? 
They fay they had refolved to ® 
great Things; but can ir be pretended 
they had aétually done any thing? 
Even on the Tue/day Night they had 
given no Orders, nor had they dé 
{tributed Ammunition to their owy 
Guard, Confidering the Report tha 
was fpread, confidering the violent 
Malice rhe Populace shewed agaist 
Porteous at his Trial; furely the Mr 
giftrares had as great Reafon to call 
the regular Troops to their Afiiftanc 
at that Time, as at the Exccutiond 
Wilfon; they had no orher Reals 
for calling them at that Time buté 
gen¢ral Rumour; they had no ct 
tain Information of an i 
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Refene. As they had fome Informa- 
tion of 2» Defign to murder Porteous 
on the Wednefday, they ought certain- 
jy to have begun to provide againft ic 
on Tuefday in the Afternoon. Their 
whole Guard fhould have begun at 
that Time to be upon Duty, and a 
Detachment of the regular Troops 
ought cerrainly to have been called in 
on the Zuefday at Noon. But there 
were ‘other Methods by which they 
might have prevented their Defigns, 
without putting themfelves to this: 
Trouble. They might have removed 
Porteous to the Caftle, or tothe Can- 
non-Gate Prifon, in both which 
Places he would have been fafe againft 
the urmoft Efforts of rhe Mob. IF 
the Magiftrates had bur placed a finall 
Detachment of their Guard in the 
Tolbooth ; or had they placed a De- 
tachment in the Jutticiary Room, 
which commands the Prifon Gare, 
the Mob could not have forced the 
Gare, they would have been expofed 
toa continual Fire, by which they 
muft have been killed as faft as they 
approached. In fhort, fo many Me- 
‘thods might have been taken for pre- 
venting this Tumule and Murder, fo 
many eafy and obvious Means were 
neglected, that I muft fay I have 
fome Sufpicion, the Provoft, or fome 
of thofe who had the Guidance of 
him, were fully apprized of this fe- 
flitious Defign, and that they were 
tefolved to connive at it, or at leaft 
not to take any effectual Means for 
preventing ir. 

_ Then as to their Behaviour during 
the Time of the Riot: The Provoft 
fouft have known, at leaft he onght 
to have fufpeéted, a verbal Mefluage 
would not be a fufficient Authority 
for the Commanding Officer to march 
to his Affiftance. There was no Fane 
in fending the Hon. Gentleman I have 
momy bye witha verbal Mefluage 
fo the G-neral ; and his undertaking 
— {bigcroa. 9 ad difficult Exyand,. 





fhewed his Zeal for the Honow of 
the Crown and the Service of his 
Country. - But the Provoit ought net 
to have refted farisfied with this; as 
foon as he rerurned to the Tavern, he 
onght to have wrote a Letter to che 
General, pofitively requiring his Af 
fiftance, and impowering him to ufe 
Whatever Means he fhould think pro- 
per for forcing his Way inro the 
Town: Of this Letter he ought to 
have wrote half a Dozen of Copies, 
and to have fent off a feparate Mef- 
fenger wich cach ; in order that if 
one failed the other might make his 
Way good; for there were feveral 
Ways of getting out of the Town, 
befides going out at the Gares; and 
in many Places a Man may, with very 
little Atliftance, get over the City 
Walls. 

But, I fhould be glad to know, 
why the Provoft did not fend for Af 
fiftance from the Caftle; the Com- 
manding Officer has told us he ftood 
ready prepared with the beft Pare of 
his Garrifon, and wich proper Inftru- 
ments for quelling a Mob, and would 
have marched to the Affiftance of che 
Magiftrates, if they had fent for him. 
This Affiftance was much nearer chan 
that in the Cannon-Gate, and no 
Gates or Barricades to prevent a Mef- 
fenger’s getring thither. The Neg- 
le€ting to fend for rhis Aifittance I 
muft Jook on as a fupine, if not a de- 
figned Neglect ; and the neglecting ta 
read the Proclamation I mutt look on 
as another Piece of Neglect of the 
fame Nature; for tho’ the Troops had 
come from the Cannon-Gate, the Pro- 
clamation not having been read befores 
hand, the Troops muft have remain’d 
inactive for an Hour after their Ar- 
rival, and in that Time the Mob 
might have executed their bloody Pur- 
pofe. We have been told.of rhe brave 
Efforts the Provoit, atid thofe with 
him, made to quell the Mob; but 
one of the Witnefles, I mean Stewars, 
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has given us a quite different Account ; 
for he has rold us that he and ¢4ree or 
Sour more difarmed fome of the Mob, 
and with thoie very Arms drove 
them to fome Diftance ; that if they 
had been vigeroufly fupported by rhe 
Provof and his Company, they might 
probably have drove the Mob quire 
away from the Prifon. From hence, 
I fuppofe, the Provoft’s. Efforts to 
fepprefs the Mob were not very ftre- 
nucus 5 nor, indeed, does it feem pro- 
bable, fince no dangerous Wound was 
received by any one of cither of the 
Parties engaged. 

Laftly, lec us confider the Beha- 
viour of the Provoft and Magiftrates 
after the Tumult. We have been 
gokl, he fent out Perfons to intermix 
‘with the Mob, in order to difcover 
the Rioters ; bur what was the Con- 
feqnence ? One of thofe very Perfons 
came back, and faid he knew one of 
them ; and according}y, ir feems, told 
his Name: But was che Man thus 
named, ever taken up or profecuied ? 
I fhould be glad to know what is be- 
come of him; for if he has not 
made his Efcape, furely he ought to 
have been apprehended and profecured 
Jong before this Time. Then, after 
the Murder was actually committed, 
and the Mob generally difperfed, we 
have been told chat fome of the Ma- 
giftrates went and faw feveral of the 
Riorers then ftanding about the mur- 
dred. Perfon, and that they actually 
feized one of them ; but what then ? 
They Jet him go again, -upon this 

retence, that they had nu Prifon to 
put him in. Had nor they their 
Guard-Room? Might nat they have 
put him into a Chamber in any pri- 
vate Houfe, with two or three City 
Officers-to guard him? Might nor 
they have fent him to the Caftle ? 
Might not they have fent him to the 
Cannon-Gate Prifon or Guard-Room ? 
There were many Ways to have fe- 
cured him, if thofe who feized him 
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hid had an unfeigned Inclination 
do fo. 

Now as to the Behaviour of the 
Citizens at thofe feveral Periods, Ay 
the Report was common among chem 
before the Tumult happened 5 if all 
of them had not favoured the De 
fign, fome of them would certainly 
have been at the Pains to trace ita 
little, and would have warned the 
Magiftrates of their Danger. Whea 
Journeymen aud Servants were fo 
publickly invited to affift, and were 
informed of the Day, the Hour, and 
the Signal, we can hardly fuppofe their 
Mafters remained utterly ignorant of 
the Defign; therefore we fuppof it 
was favoured by Matters as well as 
Servants. Then during the Tumult, 
we have been told, there were not 
above 40 or 59 aQlually concerned in 
the Murder, and that there were at 
leaft 15309, fome fiy 4 or s000, in 
the Sereets ; moft of rhefe muft have 
been Citizens, and were nor they cri- 
minally paflive, to allow fuch a 
Handful of Men to commit fach a 
horrid Murder in the Heart of their 
City, without the Jeatt Oppofirion? 

fere they nor {till more criminal] for 
not joining their Provoft and Magi 
{trates, when they faw them in rhe 
Strects, enceavouring to fupprefs the 
Tumult ? And fuppofing all the 
principal A€tors were Country-Fel- 
lows, it can hardly be fuppofed but 
fome of them muft have been known 
by fome of the vaft Maultitudes of 
Citizens that were in the Streets. But 
thofe Cirizens were afterwards as 
faithful in concealing the Murderers, 
as they had before becn paflive in al- 
lowing them to commit the Mur 
der. 

From what I have faid, I think it 
will appear, the Charge is true in 
every Article ; therefore I mutt be of 
Opinion, we ought to pafs the Bill 
as it is; but if you agree to the three 
firit Amendments propofed, if you 

fear 
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Jeave the City their Gare and their 
Guard; you muft agree to rhe grh 
Amencmenc propofed ; yon muft fub- 
je the City to a Fine at leaft: Sure- 
fy, you would not pafs a Bill, the 
Preamble of which lays fuch a heavy 
Charge upon the Citizens of Edia- 
bargh, without infliéting any one 
Punithment upon thofe Citizens. The 
fubjeting them to a Fine can no 
Way be fuppofed to be a Breach of 
the Articles of Union, or any Way 
unjuft. There are many Examples 
of this Sort of Juftice in England. 
A Townfhip is to be amerced, if they 
faffer a Murderer to efcape. The 
Hundred makes good the Damage to a 
Perfon robbed within the Hundred 5 
and by a Jate Statute, a City, Town, 
or Hundred, may be obliged to make 
good the Dumage, if a Church, Cha- 
pel, or Meeting-Houfe, be riotoufly 
demolifhed. Even in Scotland, we 
know thar the Magiftrates of Gla/gow 
were all carried Prifoners to Edin- 
burgh, and the Ciry ufterwards fined 
ina very large Sum, by A& of Par- 
lament, on Account of a Riot, 
which happened in that City. There 
tannot therefore be any Thing unjutt 
or extraordiuary in fubjecting the 
City of Edinburgh to a Fine; and 
confidering the Atrocioufnefs of the 
Crime, I am fure the Fine propofed 
cannot be faid to be too much, 

As to any Apprehenfions Gentls- 
men may pretend to have of the Re- 
fntrment of the Scots, in Cafe we 
fhould pafs this Bill imo a Law, I 
cannot think there is the leaft Ground 
for them. That Nation fmarted fut 
ficiently for their Rebellion in the 
Year 1714, therefore, I believe, they 
will not be very forward to renew 
my fuch Attempt, or to have Re- 
sourfe to Arms, againit their lawful 
Sovereign, however they may un- 
july imagine cheméelves injured, left 
the Remedy, as they found it chen, 
@ould. prove much. worfe than, the 
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Difeafe. But if we have any Reafog 
to apprehend any Thing from the 
Scots at this Time, and upon this 
Account, it is with me a flrong Ar, 
gument for pafling the Bill wirhou 
any Amendment ; becuufe. I am fure, 
they never will rebel on this Ac- 
count, wnlefs they are refolyed to re- 
be] at any. Rate; and if that-be rheis 
Refoluticn, 1 fhould much rather 
with, they would begin ic now, and 
on this Account, than chat the; 
thould begin it on an Account wl 

might procure them may more 
Friends in England, or at a Time 
when we might nor perhaps be in ig 
good a Condition ro defeid ourfl 


The Reply was to the follawing 
Effect : 
SIR, 
] SHALL grant, that where 
Magiftrare, by any egregious 
fupine Negligence, allows a Crim: 
be committed, which he may eafil 
and ought to have preveured, 
might be coafidered as fome Wa 
guilty of that very Crime; but fur 
ly, when a Magiftra:: does all he 
could, when he ufs every Expedicue 
any of thofe about him could fuggefi 





Crime, he ought nor to be dec 
guilty of that Crime in any Deg 
becanfe it afterwards appears, that 
might have ufed other. Me 
which the Committing:of the Crime 
might have been prevented ; for the 
Deticiency, of human Prucen id 
‘orehghe appears in nothing n 
Forehg!} PI 1 

than this, thee there is hardly a 
Misfortune happens.to us, bur wha 
vpon Refic&ion, we find might have 
en eafily prevented, if we had 

been eafil red, 

feen all che Circumstances before 
happened, as. clearly as we fe 4! 
after they had happened, The unt 
tunate Perfon, whofe Conduét is n 
under our. Canfideration, I ihall not 
fuppofe to be. eue..of-the wie or 
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moft ready-witted Men in the World ; 
but Fam convinced there are many 
now find Faule with his Condné, 
who would have been gnilry of the 
fame Miftakes, and perhaps worfe, 
if they had been at that Time in his 
Situation. 

As for the Crime that as rhen 
commitred, I fhall moft readily join 
with other Gentlemen in declaring 
my Deteftation of all rhofe that were 
concerned in it; bute Lam furprized 
to hear Gentlemen reprefent it a$.one 
of the moft cruel, that was ever 
committed by the People of any 
Country. In al} Countries, where 
the Jegal Punifhment is not propor- 
tioned to the Heinoufnefs of rhe Of- 
fence, the People are apt fometimes 
to inrerpofe: Where the Punifhment 
is too fevere, they are apt, as often 
as they can, to prevent the Effect of 
legal Juftice 3 but when the Jegal Pu- 
nifhment is not fo fevere a Punith- 
ment as the Crime deferves to meet 
with, they in that Cafe fometimes 
take Occafion to adminitter what may 
be called popular Juftice. Of this 
we have had lately feyeral Examples 
in England, efpecially with refpect 
to the Crime of Perjury. Within 
my Memory, there have been two or 
three Men murdered upon the Pillory 
by the Mob of Wefiminfer and yet 
I have never heard it faid that the 
People of England were of a crucl 
Difpofition, nor was there ever any 
Bill of Pains and Penalties broughr 
into Parliament againft the Ciry and 
Liberty of Weftminfier, for neglec- 
ting ro prevent fuch cruel and au- 
dacious Murders. In fuch Cafes rhe 
People may be faid to bring the Cri- 
mina] before the Tribynal, not of 
their Inhumanity, but of their Juf- 
tice; and though they fomerimes pu- 
nifh with Death, yet they cannot 
truly be faid to embrue their Hands 
in the Blood of a Criminal, who 
ought -to have been lang’d by, the 





Law, if the Punifhment had beeg 
proport:oned to the Crime. 

When I fay this, I would not have 
it thought that I approve of any of 
the Murders that have in this Man- 
ner been committed in Weftminfter: 
No, I think the Diftribution of po- 
pulir Juftice, as well as Mercy, ought 
in all Cafes to be prevented ; but how? 
By proportiouing thePunifhment in all 
Cafes to the Crime, by fhewing Mer. 
cy to all chat deferve ir, and to none 
that do nor. I likewife would not 
have ic thought that I approve of the 
Murder of Porteous, when I fay 
what I am going to fay of that um 
lucky Criminal. But fome Gentle 
men have talked fo much of rhe 
Cruelty and Barbarity of his Murder, 
that they feem to have quite forgot 
the Murders he had committed, and 
for which he was condemned by. the 
Laws of his Country. As this may 
bias Gentlemen a little in their Opi- 
nion with refpe& to this Bill, I mutt 
beg leave to explain that Matter a lit. 
tle. Before the Riot-Adt, the Laws 
of Scotland were fo far from allow- 
ing the Ufe of Fire-Arms for quel- 
ling Riots, that in the A& of King 
James VI. of Scotland and the Itt 
of England, which indemnifies the 
Magiltrates of Edinburgh aud their 
Affittants, if any Perfon fhould be 
killed by them in quelling a Riot, 
there is this exprefs Provifion, pro 
viding it be with long Weapons, and 
not by foooting Haquebuts, or the like 
By Haquebuts is there meant the Fire 
Arms then ufially made Uie of. Now 
by the Riot-Aét how does this Cafe 
ftand ? If any Man fires, or gives 
Orders to fire, upon a Mob before the 
Proclamation is read, or before the 
Hour after reading is elapfed, he cer 
tainly muft be tried by the Law, a 
ir ftood before that Act was made; 
and in Scotland the Jury mutt always 
bring. it in Murder, or Se Defendem 
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the Judges muft determine it to be the 
oneor the other ; there being no fuch 
Thing as Manflaughter in that Coun- 
try. | Even in England, U believe, rhe 
Jury would always bring ic in, Mur- 
der, if the Perfon who fired, or gave 
Orders to fire, was under no great 
Neceflity of firing; becanfe no Man 
can be fuppofed to fire deliberately, 
or to give deliberare Orders to fire up- 
on a Crowd of People, without a 
malicious Intention; unlefs he be 
brought under a Necefflity to fire, ei- 
ther in Defence of his own Life, or 
for the Sake of executing that Duty 
which the Law commands him to exe- 
cute; and as neither of chefe was the 
Cafe of Porteous at the Execution of 
Wilfon, therefore, if he either fired 
or gavé Orders to fire, which the Jury 
has found, and the People believed he 
had, he was certainly guilty of all 
the Murders then commitred. So that 
whatever Negleét the Provoft or Ma- 
giftrates of Edinburgh were guilty of, 
T hope it will not be thought thar 
Porteous was altogether innocent ; at 
Jeaft he certainly was not fo in the 
Eyes of the People. 

’ There are, without Doubt, many 
Precedents of the Parliament’s pro- 
ceeding by Bill againft real Criminals 
or notorious Offervlers; all the Prece- 
dents that have been mentioned were 
for punifhing moft flagrant Crimes ; 


but this is, I believe, the firft Bill of - 


Pains and Penalties that ever was 
brought in againft Men who had been 
guilty of no Crime, nor, Fthink, of 
ay very grofs Negligence or Over- 
fight. . There are likewife many Pre- 
cedents of grievous Punifhments in- 
fied upon Communities ; but moft 
of them are fuch as I hope will never 
be followed in this Reign ; for I hall 
always think fevere Punifhments a 
bad Method to prevent Crimes: It is 
the Method ufially made Ufe of un. 
det tyrannical. Governments ;  there- 


fore, Thope, I Shall never fee it efta- 





blifhed or praétifed in this Kingdom. 
For this Reafon I fhal! always be -a- 
gaint punifhing the Innocent for rhe 
Sake of the Guilry ; becaufe I. think 
all the Ends of a good Governimenc 
made be anfwered wirhout fach Seve- 
rity, and I fhall never be for any of 
thofe Meafures, that are proper for 
anfwering the Ends of a bad. 

The Articles of Union are Funda- 
mentals which oughr not to be al- 
tered, ‘nor can be altered, even by 2 
Britifh Parliament, without the al- 
moft unanimous Confent of both Na- 
tions. Some of the Articles, indeed, 
are by an exprefs Cjaufe in’ this Ar- 
ticle itfelf made alrerable by the Par- 
liament of Great Britain; but the 
21ft Article is none of thof; and 
what makes that Article ftill more 
unalterable, as I had the Honour to 
be a Member of that Scotch Parlia- 
ment which made the Union, I re- 
member this very Article was propo 
fed co be made alterable by the Par-~ 
liament of Great Britain ; a Motion 
was made for that Purpofe, and after 
a long Debate, the Motion was, up- 
on a Divifion, rejected by a great 
Majority. If the People of Scotland 
in general fhould by Petitions defire 
an Alteration of any Article, and 
the People of England fhall not op- 
pofe it, the Parliament might. then 
certainly take it into their Confidera- 
tion, and might do as they thought 
fir. This was che Cafe, or precended 
to be the Cafe, with Refpect to Pa- 
tronages ; for, “tis well known, there 
was at that Time a very confiderable 
Part of Scotland who favoured that 
Bill, and th¢ Majority of the Scorch 
Members if both Houfes, were for 
it ; which is very far from being the 
Cafe of the Bill now. before us. But 
befides, “tis a Miftake to fay, the 
reftoring of Patronages was an In- 
fringement of any Article of the U- 
nion ; for that Article which fecures 
the Prefbyterian Church Goyernmens, 
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fecures it as eftablifhed by the fifth 
A& of the fecond Seffion of the frft 
Parliament of King William and 
Queen Mary, and by the Declaration 
of the Eftates, containing the Claim 
of Right, dated Apri] 11, 1689; 
both which are exprefly recited in 
the Preamble of that Article ; and 
fince Patronages were not taken away 
either by that Ad, or by the Claim of 
Right; fince they were taken away 
by a Subfequent At, I mean the 23d 
A& of the fame Seflion ; therefore it 
cannot be faid that the Method of 
prefenting Minifters in Scotland by a 
popular Election, was eftablithed by 
any Article of the Union; confe- 
quently the Briti Parliament had a 
full Power to reftore Patronages, 
whenever they had a Mind. 

As Watching and Warding in £- 
dinburgh has been taken away by A& 
of Parliament, they cannot return to 
it, nor can they appoint Watchmen, 
without an Aét of Parliament ; fo 
that if you take away their Guard, 
you leave them quite defencelefs a- 
gainft Honfe- Breakers, Street-Robbers, 
and diffolute Fellows: And as to the 
colleéting their Revenue, or prevent- 
ing Smuggling, furely one Officer, 
with a Gare fhut in the Night-Time, 
may do both more effectually, than 
half a Dozen can do. without any 
Gate. Then in Cafe of a Rebellion, 
fich as that in che Year 1715, *%the 
the Government may perhaps have fo 
much Occafion for their Forces elfe- 
where, as not to be able to fparea 
Regiment either to be quartered in 
the Cannon-Gate or Caftle, which 
was really the Cafe at chat Time. 
°Tis true, the City of Edinburgh did 
nothing then but what was both their 
Duty.and their Intereft; they did 
nothing but what they thought was 
both their Duty and their Intereft ; 
bue if ever fuch a Thing fhould hap- 
pen again, this Bill may canfe them 
ta look upon both their Duty and In- 





tereft as engaged on the other Side of 
the Queftion ; for I am fure no Gep. 
tleman in this Houfe will preach wp 
paflive Obedience to that or any other 
Part of the Nation. 

With Refpect to the Year’s Impri. 
fonment to be inflicted on the Pro 
voft, it feems to be allowed, that it 
would be too fevere, if the Govern 
ment fhould pleafe to make it ; 
but fay Gentlemen, we are fire this 
Government will not ; and therefore 
it can be no Rule to a future Parlia. 
ment, when we happen to be under 
a rigorous Adminiftration. Can we 
fuppofe any future Parliament will 
tell their Adminiftration fo? Can we 
fuppofe that any Gentleman will rife 
up in this Houfe and tell a Prime 
Minifter, What fuch a Parliament 
did can be no Rule for us, becanfe the 
Nation was then under a mild Gu 
vernment, whereas we are NOW ie 
der a cruel one. Yam much afraid 1 
fhall never hear fuch a free Speech in 
Parliament, even fhould there be Oc- 
cafion for it, which I hope there 
never will. The worft Precedents 
are often made under the belt of 
Kings; and being once made, it be 
comes dangerous not to allow them 
as Precedents under the Reign of a 
bad one; when they are certainly 
made a wrong Ufe of, therefore the 
good Opinion fome of us have of the 
prefent Adminiftration, will not, I 
hope, lead us into the Making a Pre 
eedent, which may hereafter be made 
a bad Ufe of ; and furely the Pream 
ble can be no Reafon for our doing’ 
wrong Thing, becaufe we may alte 
it at Pleafure. 

Now I muft beg Leaye to anfwer 
fome of thofe Objections that have 
been made to the Behaviour of the 
Provoft and Citivens, in order to fiz 
upon them, what, ‘tis pretended, 
they are to be punifhed for, a crim 
nal- Negleét. As to Mr. Baily aol 
Mr. Din, 1 think ig is a fufficient 
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Objection to cheir Evidence, that nei- 
ther of them ever went near the 
Provoft to acquaint him with what 
they had heard; for if they believed 
there was any Ground for whar they 
heard, they were in Duty bound to 
do fo. But befides this, the Charac- 
ter of one has been made fufficiently 
known to you, by fome of your own 
Members. We have therefore much 
the ftrongeft Reafon to believe the ge- 
neral Report was for the Wedne/day ; 
we have not the Jeaft Proof of the 
Provoft’s having ever heard that any 
other Day was appointed ; and it was 
moft natural to fuppofe Wedne/day 
would be the Day, if any fuch Thing 
was intended, becaufe the Mob could, 
not til] then, be certain that any 
Reprieve had been granted. Suppo- 
fing then Wednefday to be the only 
Day the Provoft had ever heard of, 
he had taken fufficient Refolutions for 
that Day, confidering the Report was 
reprefented to him by every Body as 
an idle Report; and it would have 
been inaprudent to have iffued any 
Orders in Purfuance of thofe Refolu- 
tions, before Tue/day Night ; becaufe it 
would have been giving Norice to the 
Mob of what was intended againtt 
them, which might have made. them 
refolve upon an immediate Execution 
of their Defign. As for the other 
Precautions which, ’tis pretended, the 
Provoft might have taken for the Se- 
curity of Porteous, they were im- 
poflible, or very imprudent. To re- 
move Porteous was what the Provoft 
could not do, he was by his Sentence 
to be kept in that Prifon, and carried 
from thence to the Place of Execu- 
tion; and to plant Detachments of 
the Guard in the Prifon, and the Ju- 
ficiary Room, would have been very 
imprudent ; becaufe it would have 
Weakened the Guard, by which 


got Poffeffion of the Guard- 


once done, they would certainly have 
fet Fire both to the Prifon and the Ju- 
fticiary Room, if the Soldiers had 
fired, and killed any one of rhena. 
As the Provoft was no Military 
Man, as he knew not what expre(s 
Inftruétions General Moyle had, he 
had good Reafon to believe, and cer- 
tainly did believe, that a verbal Mef- 
fage at fuch a Conjecture, delivered 
by a Gentleman of fuch Credit and 
Character, would have been fufficient. 
This prevented him from defiring any 
of his Friends to run the Rifk of car- 
rying a written Order, and likewife 
prevenred his making any Application 
to the Commandant in the Caftle ; to 
whom he had never applied upon any 
former Occafion, nor did he know 
that he could upon any Pretence leave 
his Garrifon. As for the Attempts 
made by the Provoft to quell the Mob, 
all the Wirneffes agree he did as much 
as a Man of Prudence and Courage 
ought; which Teftimony cannot, I 
think, be in the leaft impeached by 
Stewart's Evidence, confidering how 
he prevaricated in feveral Circum- 
ftances, and the Improbability of 
what he fays; and as for his reading 
the Proclamation, it was of no Uf, 
becaufe, if the Troops had come to 
his Affiftance, there would have been 
no Occafion for firing, or they would 
have had a good Pretence for firing be- 
fore they got into the Town ; for if 
none were concerned in the Tumule but 
fuch as then appeared active in ir 
they would have difappeared upon ch 
firlt Approach of che Troops ; but if 
moft of thofe who were in the Sereets 
were atually engaged to aflift in Cafe 
of Need, as foon as they heard of the 
Troops beginning to march, the Towa 
Magazine, and every Gun-Smith’s, 
Sword-Cutler’s, aux Powder-Shop in 
Town would have been broke open 
and ftripe in an Inftant; and the 
Troops wonld certainly have had a 





Room and Town ; which, if they had 


Firé made upon chem from the Mob, 
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upon_their firft Approach to the Ne- 
ther-Bow ; for the Misfortune of the 
Mobs in Scotland. generally is, that 
they do not content rhemfélves with 
Clubs, Stones, and Brickbats, but im- 
mediately fy to Arms, and feize up 
on them wherever they can find 
them. 

But above all, I am furprifed to hear 
the Conduét of the Lord Provoft of 
Edinburgh, after the Tumult, found 
Fault with, when we have the Tefti- 
monies of two Hon. and learned Gen- 
tlemen of this Houfe in his Favour. 
We have been told, one of thofe Per- 
fons he fent out to make Difcoveries, 
returned and faid, he believed he 
knew one of the Rioters. Yes, he 
did fo ; but have not we been told, 
that every Perfon afterwards re- 
fufed to confirm what he had faid 
upon Oath ? And as to the Perfon 
that.was:feized next Morning and af- 
terwards difcharged, if there was 
any Fault in thar, it was none of the 
Provolt’s, for he was not there, nor 
was any. Way confulred in the Affair. 
But the Truth is, there was no Pre- 
tence for detaining that Perfon : Thofe 
who. feized him had no Ground of 
Sufpicion again{t him, nor could they 
fay they had feen him guilty of an 
illegal Adtion ; unlefs ftaring upon 
the Body of a Man hanging upon a 
Sign-Poft be a Crime by the Law of 
Scotland, which I am told it is nor. 
In fhort, the Provoft of Edinburgh 

eems to be like an unfortunate Gene- 
ral, who has lofta Rattle by the 
Fault of one of his Under-Officers : 
‘That very Officer endeavours to find 
Fault with his Conduét, and to fhew 
how he might have prevented the De- 
feat by a different Difpofition, or by 
doing fuch and fuch Things, which 
it is always eafy to fhew, and to 
give plaufible Reafons for, after the 
Action is over. But upon fuch Oc- 
cafions, if a Man does all a prudent 
Man could do, if he neglects no good 





Meafure fuggefted to him, furely he 
1s not to anfiver for the Succefs, Bad 
Succefs may be a Reafon for condemn. 
ing a Man in a Turki Divan, be 
never will, I hope, in a Britifh Par. 
liament. If it ever fhould, we may 
begin with Difabilities and Imprifon. 
ments, but we fhall come at laf to 
Decollation or the Bow-String, 

As for the Behaviour of the Citi- 
zens before and after the Tumult, 
there is not the leaft Proof againf 
them, there is nothing but Conjec- 
ture ; and tho’ ir may be laid down 
as a Rule in this Houfe, that a Com. 
munity may be punifhed for the 
Fault of fome of its Members, yet, 
I hope, this will never be done upon 
Conje&tures only. Then as to the Be- 
haviour of the Cirizens during the 
Riot, there is one Scotch A& of Par 
liament, which will juitify their 
Condnét againft every Thing that has 
been faid againft it. IT mean an AG 
paffed in the ninth Parliament of Q 
Mary of Scotland, intituled, An Aa 
for Staunching Tumults within Boe 
roughs. By which it is enaéted, That 
none of the Subjects fhall convene or 
affemble within any Borough for fup- 
preffing a Tumult, or arm rhemfelves 
with any warlike Arms for rhat Pur- 
pofe, without Orders from the Magi- 
ftrate ; fo that the Citizens of Edin. 
burgh, tho” affembled in the Streets, 
could not by Law attempt>to fiip- 
prefs the Tumult, or to arm them 
felves for that Purpofe, without Or- 
ders from the Provoft ; and why the 
Provoft could give no fuch Orders has 
been already explained. 

Now, as to the Fine that has been 
propofed, I am fure it can be juftified 
by no Precedent either in England ot 
Scotland. The Amercing of a Hut 
dred, if they allow a Murderer to 
efcape, or obliging the Hundred to 
make good the Damage in Cafe of a 
Robbery within ir, takes Place only 
if the Efcape or Robbery was in the 
-) ji Saal ees ee 
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Day-Time ; this Murder at Edin- 
A was in the Night-Time: The 
ing a City, Town, or Hundred, 
to make good the Damage, when a 
Meeting - Houfe is riotoufly pulled 
down, ftands enaéted by that famous 
Law call’d the Riot-Aé&, which is a 
Law that I hope will never be ex- 
tended either by Statute or Practice. 
And the Money paid by the City of 
Glafgow, was not by Way of Fine, 
but by Way of Damages, according to 
a Bill of Damages proved in Parlia- 
ment by the Gentlemen who fuffer- 
ed: To which I muft add, that that 
Tumult at Glafgow, 1 believe, hap- 
pened in the Day-Time, and there- 
fore was more heinous with Refpect 
to the City of Glafgow, than this 
that happened at Edinburgh. Surely 
it cannot be faid that this 2000 /, is 
to be paid by Way of Damages to the 
Reli of Porteous; for the City of 
Edinburgh has already made her a ‘ili 
Satisfaction on that Account. 

Before I have done, I muft deciare, 
that in this whole Affair of the Tu- 
mult at Edinburgh, I think the Com- 
manding Officer of his Majefty’s 
Troops acted both like a wife Man 
and a good Officer. I am forry it 
fhould ever be neceffary to call his 
Majefty’s Troops to the Quelling of 
any Riot ; Iam fure they were never 
defigned for that Purpofe : It is 
a Service by which they never 
can gain any Honour ; and it is a 
Service which has been for many Ages 
fufficiently perfomed in Britain by 
the Civil Magiftrate, without the Af- 
fiftance of regular Troops ; ; therefore 
no Officer ought ever to lead his 
Troops out to any fuch Service, with- 
out the moft exprefs and explicit Or- 

s in Writing from that Civil Ma- 
giltrate, whofe Orders he is by his 
Inftruétions obliged to obey ; in Or- 
der, that that Civil Magiftrate, and 
not he, or the Troops under his Com- 
Mand, may be made to anfiver for 





any Thing that may happen to be 
done contrary to Law. In this Cafe 
therefore, the Commanding Officer 
was greatly to be commended fcr re- 
fufing a verbal Meflage, and yet the 
Provoft is no Way to blame, becaufe 
this is the firft Time the Queftion has 
come in Difpute, and therefore he 
might at that Time believe, that a 
verbal Meffage might be fufficient. 
As Iam no Scotchman, as I never 
was in that Country, I may be allow 
ed to add a few Words in Favour of 
it. Iam forry any Thing fhould e 
happen in Parliament, that fhould 
give the leaft Occafion to make any 
new Diftindlions between the Nations 
of England and Scotland, which has 
been one of the unlucky Confequences 
of bringing in fuch a Bill; I with 
may be the only one. I am fure, i 
ever a Nation deferved good Ufage 
from another, the Scots deferve i 
from us. At the Time of the Union, 
and in that Treaty, they trufted theis 
All to our Honour, our Juftice, 
our good Nature. They made Terms, 
*ris true, but they trufted the Perfor- 
mance of thofe Terms entirely to our 
Honour ;_ becaufe they referved to 
themfelves no Power, no legal Power 
at leaft, to compel a Performance, 
For this Reafon I fhall always be ex- 
tremely cautious of doing any Thing, 
or giving my Affent to do ary Thing, 
that may be thought to be a Piece of 
Injuftice or Partiality even by the 
Scots themfelves. I fhould be grieved 
to fee my Countrymen taking Adyan- 
tage of the Superiority of their Num- 
bers in both Houfes of Parliament, in 
order to cram any Thing down the 
Throats of the People of Scotland ; 
and therefore, whatever Propofition 
may be made in Parliament, relating 
to Scotland, its being fo unanimoufly 
oppofed by the whole Scotch Mem- 
bers, , as this has been, will always 
with me be a very ftrong Reafon for 
voting againft ic, 
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Some Gentlemen feem to have very 
little Apprehenfions from any Refent- 
ment the Scots can fhew ; but if by 
Injuftice and Oppreffion we fhould 
unite that whole Nation againft us, 
they may come to make us feel their 
Refentment as they have often done 
before. In fuch a Cafe we are nor to 
truft to the Superiority of our Power. 
In Edward the rit’s Time our Power 
was at leaft as much fuperior as it is 
at prefent. Edward, by Stratagem 
or otherwife, got the greateft Part of 
Scotland to fubmic to him; and if 
they had met with civil and juft 
Treatment, that Submiffion might 
have continued: But they were op- 
preffed, and that Oppreflion raifed 
fach a Spirit among the People, that 
a private Gentleman, Sir William 
Wallace, oppofed with Succefs for 
many Years the whole Power of Exg- 
fand, and I may add, of many of the 
Nobles of Scotland. "Tis true, that 
Gentleman was at leaft infamoufly be- 
trayed by fome of his own Country- 
men, and was executed at London ; 
but what was that to the Purpofe ? It 
did not allay or abafe the Spirit of 
the People ; Sir William died glori- 
oufly in the Caufe of his Country, 
and his Countrymen found a néw 
Leader in King Edward’s own Court, 
who reftored them to their Liberties 
and Independency ; for a brave and 
defperate People will always find a 
Leader, when a favourable Opportu- 
nity offers for calling them to Arms. 

We are not to form an Idea of 
what we have to apprehend from the 
Refentment of the People of Scotland, 
when all united together, from what 
happened in the Year 1715. We know 
there was but a fmall Part of that 
People engaged in that Rebellion ; 
and fmall as it-was, if the Promifes 
that had been imade to them by their 
Friends in England, had been perform- 
ed, I am afraid they would have 
fhook, if not overturned the BritiQ 





Throne. They had at that Time ne: 
ther a Leader experienced in War, 
nor Friends that could give them any 
Afliftance, Accidents may, if Occ. 
fion offers, furnifh them with the 
former, and Experience will make 
them look out for fuch Friends as they 
may depend on. For this they can- 
not be at a Lofs: We know how m- 
ny antient Leagues have been betweeq 
France and Scotland: We know what 
Honours and Privileges the Scots for- 
merly enjoyed in that Country: We 
know what Refpeét and Efteem they 
ftill meet with, and defervedly meet 
with, in that Country. They have 
more than once greatly contributed to 
prevent that Country’s being conquer- 
ed by England; and if we fhould re 
duce them to the fatal Neceffity of 
fubmitting to the one, or of being 
oppreffed by the other, they may 
hereafter contribute towards Exglang’s 
being conquer’d by France, We are 
now: by the Union made one and the 
fame People: While we continue f, 
as we are an Ifland, as we are in fome 
Manner a World by ourfelves, me 
may, by good Management, give 
Laws to the World ; but if we fhould 
revive our old Diftinétions and Ani- 
Mofities, we fhall expofe ourfelves to 
be not only invaded and infulted, but 
perhaps conquered, by our Neighbours 
upon the Continent. In Cafe of any 
fuch Misforrune, the People of Eng- 
land will always be the greateft Sul- 
ferers, us they have always heretofore 
been ; becanfe, as we enjoy the moft 
fertile and beft Part of the Ifland, the 
Conquerors will fettle here, and will 
rather court the Friendfhip, than be 
at the Pains to conquer the Country of 
the People of Scotland. If Gentlemea 
would confider this, I am fure they 
would avoid every Thing that might 
in the Jeaft tend towards reviving tle 
Diftin&tion and Animofity that ful- 


‘ fifted fo long, and fo much to the D& 
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of the Southern and Northern Parts of 
this Ifland ; and as this muft be the 
certain Confequence of the Bill now 
before us, I with ic had never been 
mentioned, I am fure it ought not to 
be paffed, 

After having thus put my own 
Countrymen in Mind of their Intereft, 
of their Duty, I muft beg leave to 
put the People of Scotland in Mind, 
that it is their Intereft, as well as 
Duty, to preferve the antient and hap- 
py Conftitution of both Kingdoms, If 

have a Mind the Articles of U- 
nion fhould be obferved, if they have 
aMind the Intereft of their Country 
fhould be regarded, they mutt oppofe 
all Meafures which may render the 
BritifS Parliament entirely dependent 
upon the Briti/> Court. If we fhould 
ever fall under fuch a Misfortune, 
that a Briti/ King or a Britifh Prime 
Minifter fhould have it in his Power to 
iffue his Orders to his Parliament, and 
that thefe Orders fhould for felfith 
Ends be blindly obeyed by a Majoriry 
in each Houfe of Parliament ; I fay, 
if ever we fhould fall under fuch a 
Misfortune, the People of Scotland 
muft expeét, the Articles of Union 
will be no more regarded than the 
fundamental Maxims of the Britifb 
Conftitution : Both will be often fa- 
@ificed ro the Whim of a Court, or 
tw the Safety, the Ambition, or the 
Revenge of a Court Favourite; but 
if ever fuch a Cafe fhould happen, 
which God forbid! I hope the People 
of Scotland will impute nothing that 
may then happen to them, to the In- 
juitice or Ill-Nature of the People of 
England; but to that which muft 
then be the Misfortune of both, the 
Ul-luck of being fubjeét to a whim- 
fical Court, or a revengeful Court Fa- 


‘Yorite. 


. Having thus given the Subftance of 
what was faid for and againft rhe A- 

mendments propofed to this Bill, as 
well as che Bill itfelf, as fully as we 

, 2 





could poflibly fpare Room for, we 
fhall now acquaint our Readers, that 
the principal Speakers for the Bill, in 
all the Debates that happened in che 
Honufe of Lords, were, the Lord Chan- 
cellor, the Duke of N-——/e, che Earl 
of 4—z, the Earl of S. d, the Earl 
of 4—d, the Lord D r, and 
the Lord Z d; and thofe againft 
the Bill were, the Duke of 4 le, 
the Duke of 7. /, the Earl of 
C——rd, and the Earl of F——,r. 
In the Honf of Commons, the prin- 
cipal Speakers for the Bill were, Sir 
R—t W——le, Sir W~——m Y¥~2, 
T—s W—an, Efg; General W—de, 
Mr. Attorney General, Mr. Solicitor 
General, Mr. § t Sk r, and 
and H——y F——.x, Efq; and thofe 
againft the Bill were, Sir W——m 
W-—m, Sir F—n B. d, W—m 
S——n, Efq; che Lord P. th, 
Al. + H—me C——/, Efq; the 
Lord G-—y, the Lord C——y, D—# 
F—s, Eig; FJ—s E——xze, Efq; 
C—s A——ne, Efy; P—ck L——y, 
Efq; and F—s O——+e, Efq; 


The following Harange is faid to 
have been delivered by one of the 
Counfel for the Original Bill againt 
the late lord Provoft of Edinburgh, 
as. it paffed in the Houfe of Lords. 
Far be it from us to affirm, thar this 
Oration is authentick, it hath been 
handed to the World, and on that Ac- 
covnt deferves to. be given to our 
Readers, who will confider the Ar- 
guments offered therein, compare 
them with the Nature of the Bill, 
and allow them what Weight they 
deferve. 








My Lords, 
AM appointed to be Counfel fo: 
the Bill now depending before 
your Lordfhips for incapacitating and 
imprifoning the Lord Provoft of E- 
dinburgh, and for cenfuring the Town 
of Edinburgh for their Inactivity or 
F. ' Negli- 
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Negligence in iuppreffing one of the 
greateft Infults upon Government that 
ever was ; and I apprehend, my 
Lords, there never was a Time when 
there was a greater Neceffity to put 
a Stop to all rebellious Infurreétions ; 
for I muft take upon me to fay, the 
late bold Riot at Edinburgh had not 
fo much the Face of a Mob, as of a 
Rebellion ; yet, bold as it was, and 
unprecedented, had the head Magi- 
ftrate but done his Duty, its mercilefs 
and bloody Effects had been-preven- 
ted.. What has been faid in Excufe 
of the Provoft and Citizens of Edin- 
burgh about the Cunning of the Re- 
bels in giving out the wrong Day, 
can never extenuate their Negligence ; 
for I am verily perfuaded, that about 
the Time the Giz A&G took Place, if 
the Governors of this City had re- 
ceived the leaft Information of an In- 
furrection to happen, they would not 
have delayed their Preparations to 


quell it till the very Day it was gi- 
ven out that it would happen, as 
the Chief Magiftrates did in this Cafe. 
The Lord Provoft received Informa- 
tion from Captain Linz of an Infur- 
rection to happen in a Day or two, 


but what did hedo? Why, he took 
no Precaution, ufed no Means to pre- 
vent it, but on the contrary, laugh’d 
at it as ap idle Conjeéture; nay, I 
muft further obferve to your Lord- 
fhips, that the Provoft’s and Town- 
Council’s whole Proceeding in that 
unhappy Man, Porteous’s Affair , 
fhewed that chey had the urmoft Ran- 
cour againft him; for before Por- 
#eous was tried, before it. could be 
known whether he was innocent or 
guilty, he was ftriftly confined to 
Prifon, his Pay taken from him, and 
himfelf lefe to ftarve upon Half a 
Guinea a Week. The Conduét of 
the Lord Provoft of Edinburgh in 
fupprefling the Rebellion was quite 
different from the Magiftrates in the 
Cafes J fhall mention. The firft is 





under the Confular State of Rome: 

A dangerous Confpiracy was fo 
headed by a very refolute Rebel Cazi. 
line; the Information that was given 
of it to the Conful came from no bet 
ter Authority than that of a Woman, 
yet he was fo far from flighting it, 
that he immediately affembled the Se 
nate, confronted the Confpirators, 
drove them from the City, formeda 
Guard of brave Citizens, and never 
Jefe the Rebels rill they were all de. 
ftroyed. The next Inftance I thall 
mention, is in the Craft/men of E. 
phefus, who, hearing their Trade of 
making Shrines for the Goddefs Diana 
was in Danger, had raifed a dange. 
ous Tumult; when a Magiftrate, and 
that roo an inferior one, by his Cou- 
rage, Wifdom and Authority, ap. 
peafed the People and diflipated the 
Rioters. . The laft Cafe I thall fug- 
geft to your Lordfhips, is the Beha 
viour of Sir William Wallaworth, and 
it nay be found in our own Hittory. 
When that worthy Magiftrate 
heard of Watt Tyler, did he loiter in 
the Tavern? Did he creat the Rue 
mour as idle? No! He bravely 
marched ont at the Head of a Com- 
pany of Men, whofe Numbers ap- 
pear to have been more difpropor- 
tionate to thofe of the Rebels, than 
what the Lord Provoft of Edinburgh 
at that Time might have been atten- 
ded with. He attack’d the Arche 
rebel, and with his own Hand put 
him to Death. Authority, my Lords, 
is ftrong, it carries an Awe along 
with it that ftrikes Terror into the 
moft hardened Rebel ; and upon this 
Affurance Sir William Wallworth 
proceeded. It appears the Lord Pro- 
voft of Edinburgh did nor fo much as 
dream of .reading the Act againt 
Mobs ; he was even unprovided of 4 
Copy of it; nay, he did not dare to 
leave the Houfe where he was dir 
ring the Riot; though the Aé of 
Parliament requires it  fhould..be 
reat 
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ead, though at the very Door or 
Window of the Room in which 
the Magiftrate is during the Riot. 
As for what the Counfel of the other 
Side alledged, That he attempted ir, 
but was beat back by Stones; I be- 
lieve none of thefe Stones were larger 
than thofe thrown at Perteous when 
he ordered his Men to fire. One 


eer from Evidence he received 
inn and others three Days be- 
fore, in fome Company ; but no fich 
Thing appeared; the Lord Provoft 
had fixteen. Officers, who ought to 
have been attending; but none of 
them, except one, was to be found 
that Night. Next Morning they all 
appeared, but without their proper 
Liveries, Why did not the Provoft 
make an Enquiry into, and punifh 
this Proceeding ? No fuch Thing was 
done, though it may be prefumed 
they were affifting thefe very Rebels 
who were breaking up the Prifon- 
doors. As for what is faid by the 
Counfél on the other Side, that the 
Nether-bow Port is of Ufe to collect 
the Revenues of the City and other 

fes ; I conceive the Expediency 
of lifhing it will over-ballance 
all other Confiderations. And here 
it is proper to obferve what was gi- 
ven in Evidence by a Gentleman of 
great Honour (Mr, Z——/ay) who 
was once Lord Provoft himfelf, and 
the fame Evidence confirmed by an- 
other honourable Gentleman, ( my 
Lord Advocate) that they believed, 
that had the Nether-bow Port that 
Night been open, the Riot had not 
happened: As for any Injuftice done 
the Citizens by this Bill, I believe 
that no well-difpofed Cisizen will be 
againft putting in Execution any 
Means of preventing fuch a Proceed- 
Seeding for the fucure. T come now, 





my Lords, to fpeak to what was faid 
as to the Ufefulnefs of the Towne 
guard, 

I will not difpute how ufeful ic 
might have formerly been, but fure I 
am, that of late ic has been quire 
otherwife. In the Year 1705, when 
two Perfons were reprieved, the Mob 
rofe, broke the Chaucellor’s Chair in 
Pieces, and forced him to take Shel. 
ter in a private Stair-cafe ; I am per- 
fuaded, had fuch a Body of Men as 
the Town-guard confifts of exerted 
themfelves as they ought, they might 
have prevented the Outrage ; but chey 
allowed the Mob to get to fuch a 
Head that they infulted the Privy- 
council of Scotland, broke open cheir 
Door, and obliged them to put iu 
Execution their bloody Dictates. Nor, 
my Lords, in feveral later Inftances 
have they been of any greater Ufe ; 
and in che prefent Cafe, when their 
Captain (Lizz) went to put himfcif 
at their Head, he found them deli- 
vering their Arms out at the Win- 
dows to a very fimall Number of the 
Rebels, As for what is pleaded in 
Favour of the Citizens of Edinburgh 
from their loyal Behaviour in 19715, 
I fhall be far from doubting of ir, 
only I muft obferve, that their rhen 
Joyal Behaviour was as much their 
Incereft as their Duty. It is my 
Lords, no uncommon Thing for a 
City or Community to be punithed. 
As for what is objeéted from the Cafe 
of the City of London when the Mob 
tore in Pieces Dr.. Lamb: His Cafe, 
my Lords, was very fingular; he 
was accuied of rendering a noble 
Lord impotent, and upon this, he 
was indiéted at the Aiffizes ac Win- 
chefter, where the Jury broughe him 
in guilty, but the Judge refufed to 
condemn him, (and I with the Judges 
in Scotland had been vefted with rhe 
fame Power) and upon an Arreit of 
Judgment the Affair was carried be. 
fore the King’s-Bench ; while it was 
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depending there, Dr. Lamb happened 
to be walking along the Streets of 
London, when a Storm of Wind arofe, 

_which blew down the Tiles of fome 
Houfes. The Mob immediately took 
it in their Heads that the Storm was 
occafioned by the Doétor’s raifing the 
Devil ; and having purfued him thro’ 
fome Streets, at laft tore him in 
Pieces. But, my Lords, the Reafon 
why the Fine and the Cenfure upon 
the City of London for this barba- 
rous Aétion were fo fmall, was be- 
caufe it entirely fubmirted to the 
Mercy of Parliament, without making 
any Defence, and without extenua- 
ting the Faét. After the “Ty 
feveral Cities, particularly Norwich, 
&c, were punifhed with Lofs of their 
Privileges and Immunities. When the 
City of Antioch had pulled down the 
Emperor Theodofius’s Statue, he pu- 
nifhed them in a fignal Manner. As 
for what was objected, that this Cafe 
did not come under the Cognizance of 
this Houfe, or a Parliamentary En- 
quiry, I apprehend that the Parlia- 
ment has a juft Right, and has al- 
ways exercifed it to make fuch En- 
quities; the South-Sea, Charitable- 
Corporation, and Bambridge’s Affair, 
&¥¢. are notorious Inftances of this ; 
and it is no new Thing for them to 
interpofe even in Affairs of a private 
Wature. 

A few Years ago, I myfelf was 
Counfel in an Affair that concerned 
fraudulent Conveyance of the late 
Lord Derwentwater’s Eftate, where 
the Parliament cancelled the Deed, 
meerly becaufe it tended to fruftrate 
the Effects of the Royal Munificence, 
notwithftanding all that was faid of 
its being a frandulent Conveyance, and 
belonged to the Gognizance of ‘an in- 
ferior Court. As for what was ob- 
jected of violating the Proceedings of 
the Community in Contradiction to 
the Articles of Union, I conceive 
thefe to be Privileges they have by 


their Fundamental Charter enjoyed 
-immemorially ; and there is another 
Article of the Union, which breaks 
the Force of this Objection in making 
its Articles alterable by a BritifS Par. 
liament. 

As for the Provoft being only paf. 
five in the Rior, I fhall] beg Leave to 
quote a Paflage of a very great Man, 
Grotius de Fure Belli, &c. in Chap, 
de Panarum Communicatione, who 
cites Cicero, faying, * It makes no 
€ Difference even in a Conful, whe 
© ther himfelf vex the Common- 
© wealth, or fuffer others to do it, 
and replying to an Objection of Bra- 
tus, Do you make me guilty of an- 
other’s Fault ? © Yes, truly, if 
€ it were in your Power to hinder it, 
Qui autem non defendit nec obfiftit, f 
poteft, Injuria, tam eft in Vitio quam 
fi Parentes aut Amicos aut Patriam 
deferat. De Offic. L. 8. Chap. 4, 
Whence that great Lawyer very juftly 
infers, that a Magiftrate who does 
not his Endeavour, or is even negli- 
gent in fupprefling whatever tends to 
break the Peace of Society, is equally 
culpable as if he really promoted the 
Injury. 

The Gentlemen, Counfel againft 
the Bill, have made great Ufe of the 
Provoft’s being denied the Affiftance 
of the regular Forces when he applied 
for it. Really, I cannot fee by the 
Military Laws, how, in the Manne 
he applied, the Commandant of the For- 
ces could be Safely have granted it, 
He was in the fame Cafe with a Cen 
tinel, who, if by the Orders of a 
fuperior Officer, ftationed on a Poft 
by the Military Laws, incurs the 
Pains of Death when he deferts his 
Poft upon any, even upon the mol 
preffing Occafion,* except by Orders 
of the fame, or a fuperior Power. 
The Provoft, doubtlefs, had Tim 
enough to have fent fuch an Order, 
from the Time of his Information, 
to that when the Riot happened. Tht 
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Outcry about the Hardfhip put upon 
the Town of Edinburgh by the pre- 
fent Bill is groundleis ; and what is 
faid of our (the King’s Counfel} be- 
lieving that none of the Citizens of 
Edingburgh a&ed in the Riot, is 
equally fo. For Ithink, had the 
Citizens of Edinburgh done their Du- 
ties, every Man of them onght to 
have left his Houfe, and joined their 
Provoit in fuppreffing the Riot. And 
the Shame of the City of Edinburgh 
will nor be tranfmitted to future Ages, 
(as is objeéted on the other Side) by 
their being naked of Gates and Guards, 
bat the Hand they had in the Murder 
of Porteous ; this, and not their Na- 
kednefs, will ftigmatize them: And 
fince the Conveniency of preventing 
Smuggling, and colleéting the Reve- 
aues of the City is the main Argu- 
ment for keeping up the Nether Bow 
Port, I conceive it has been, and 
ever will be ineffeftual for the for- 
mer Purpofe, and it does not appear. 
the Town has -fuffer’d any Thing in 
the latter Refpeét, during the Months 
it has fince the Time of the Riot, 
flood open. As for what was urged 
of the Town Guard being of Uf in 
preventing Fires, I apprehend they 
might ferve that Purpofe equally well, 
if not armed with military Weapons. 
As for this whole Proceeding being 
an Encroachment upon Liberty, none 
has a greater Value for that ineftima- 
ble Jewel] than myfelf, but I believe 
no Word in the Exglif Language is 
more abufed, or lefs underftood ; in 
my Opinion, it confifts in enjoying 
thofe Laws by which the Property of 
the Subjeét is fecured, which Laws 


the Rebels in Queftion have direétly | 


ed. And as no better Service 
can be rendered to Liberty, then pre- 
venting the Poffibiliry of a like E- 
vent for the future, Principiis obfta 
$4 good Maxim, and can never be 
put in Execution with more Advan- 





tags than now. 
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On the arft, his Majefty went with 
the ufual State to the Houfe of Peers, 
and gave the Royal Affent to rhe fol- 
lowing Bills, viz. 


An AB for fettling a Dozwry on 
the Princes of Wales. ’ 

An Ad for leffening the Duty on 
Sweets, 

An A& for laying a Duty on Foreige 
Oyfters imported. 

An Ad for difabling Alexander 
Wilfon, E/y; from holding any Office 
of Magiftracy at Edinburgh, or e/f- 
where in Great Britain, and for Jay. 
ing a Fine of 20007, on the City of 
Edinburgh. 

An A& for bringing to Fuftice the 
Perfons concerned in the Murder of 
Gapt. Porteous, and punifbing thofe 
who knowingly conceal them. ; 

An AS for Relief of Infolvent 
Debtors. 

An A& relating to the common Play- 
ers of Interludes. 

An AB for making navigable the 
River Rodon, 

An AG for building a Bridge crofi 
the River Thames a¢ Weftminiter. © 

An A for adorning Red Lion 
Square. 

An A& for punifbing Perfons going 
arm’d in Difpuife. 

An A& for regulating Watermen, 
Wherrymen, and Lightermen, rowing 
on the River Thames. - 

An A& for giving further Time to 
thofe who have omitted to take the 
Oaths. 

An A& for collecting fmall Sums of 
Money at the Port of Leghorn, for 
Relief of Shipwreck’d Mariners, — 

An A& for regulating the Nightly 
Watch in the City of London. 

An AG for regulating the Nightly 
Watch in St. Andrew’s Holborn. 

-Jdn A& for repairing the Road: 
Kent, Surrey, and Suflex. 
Bafingftoke Road, 
wae Dunftable Road. 
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Epping Road. 
And to upwards of 20 privateBills. 


His Majefty at the fame Time put 
an End to the prefent Setlions of Par- 
liament, by the following moft gra- 
cious Speech. 


My Lords and Gentlemen, 

AM come to put an End to this 

Seffion of Parliament, that you 
may be at Liberty to retire intro your 
feveral Countries, and in your pro- 
per Stations, to promote the Peace 
and Welfare’ of rhe Kingdom. 

I return you my Thanks for the 
particular Proofs you have given me 
of your Affeétion and Regard to my 
Perfon and Honour ; and hope, the 
Wifdom and Juftice which you have 
fhewn upon fome extraordinary Inci- 
dents, will prevent all Thoughts of 
the like Attempts for the future. The 
Conduét of this Parliament has been 
fo uniform in all your Deliberations 
upon publick Affairs, that ic would 
be as unjuft not to acknowledge it, as 
ic is unneceffary to enumerate the fe- 
veral Particulars. 

Gentlemen of the Houfe of Com- 

mons, 

Your Care, as well in raifing the 
Supplies neceflary for the Service of 
the current Year, as in doing it in 
the Manner leaft grievous and bur- 
thenfome to my Peuple, is a freth In- 
ftance of your equal Concern for rhe 
Support of my Government, and for 
the crue Intereft of your Country. 

My Lords and Gentlemen, 

You cannot be inteafible, what juft 
Scandil and Offence the Licentiouf- 
nefs of the prefent Times, under the 
Colour and Difguife of Liberty, gives 
to «Jl honeft and fober Men, and how 
abfolutely neceffary it is so reftrain 
th.s exeeflive Abufe, by a due and 
vi orous Execution of the Laws; 
Defiance of Authority, Contempt of 
Magiltra:y, and even Refiftance of 





the Laws, are become too 

altho’ equally prejudicial to the Pre 
rogative of the Crown, and the Li. 
berties of the People, the Support of 
the one being infeparable from the 
Proteétion of the other. I have made 
the Laws of the Land the conftane 
Rule of my Aétions ; and I do with 
Reafon expect in Return, all that Sub- 
miflion to my Authority and Govern 
ment, which the fame Laws have 
made the Duty, and fhall always be 
the Intereft of my Subjects. 


Then the Lord Chancellor figni- 
fy’d his Majefty’s Pleafure, that the . 
Parliament fhould ftand prorogued te 
the qth of Auguf next, which was 
continu’d by feveral Prorogations ‘till 
Tuefday the 24th of Fan. 1737-8, 
when his Majefty went to the Houle 
of Peers, and, the Commons being 
fent for and attending, made the fol. 
lowing moft gracious Speech to both 
Houles, 


My Lords and Gentlemen, 

Have calléd you together for the 

neceflary Difpatch of the Publick 
Bufinefs, which, I hope, will ke 
carry’d on with that Prudence and 
Expedition, which becomes the Wi 
dom of Parliament. 

Gentlemen of the Houfe of Com 

mons, 

I have order’d the Eftimates for the 
Service of the current Year to be laid 
before you ; and the Readinefs which | 
I have always found in you to make 
the neceffary Provifions for the Ho 
nour, Peace and Security of my Crowa 
and Kingdoms, leaves me no Room 
to doubt of the fame Zeal, A ffeétion, 
and due Regard for the Support of my 
Government, and the Publick Safety. 

My Lords and Gentlemen, 

I hope you are met together ina § 
Difpofition to lay afide all Heats aid 
Animofitier, which may unneceflat 
ly protract this Seffion, I am deter 

mined, 
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mined, the the Affairs of the Publick, 

fuffer no Delay or Interruption 
from me, upon any Account wharfo- 
cyere 


_ On Wednefday the 25th, the Right 
Hon, the Houfe of Lords prefented 
their humble Addrefs to his Majefty, 
as follows. 


_ Mof gracious Sovereign, ‘ 
W* your gras moft duti- 
, ful and loyal Subjects, the 
Lords Spiritual and Temporal in Par- 
liament affembled, beg Leave to re- 
turn your Majefty our unfeigned 
Thanks for your moft gracious Speech 
from the Throne. 
_ It is with the greateft Humility 
we take this firft Opportunity of ap- 
proaching your Royal Perfon, to la- 
ment the irreparable Lofs fuftained by 
your Majefty and thefe Kingdoms, in 
the Death of that excellent Princefs, 
our late moft gracious Queen ; and 
with Hearts overwhelmed with Grief, 
to condole with your Majefty, on 
this melancholy and folemn Occafion, 
To indulge ourfelves in reflecting 
upon the many great and amiable 
Qualities, which diftinguifhed her 
fhining Charaéter, and confpired to 
form the greateft Queen, the moft en- 
dearing Confort, and the beft Parent, 
‘that ever made a Prince, a People, 
and a Royal Family happy, would 
only ferve to aggravate your Majefty’s 
jut Grief, and make thofe Wounds 
bleed afrefh, which it is our Intereft, 
and fhall be our Endeavour, to heal. 
For if the Remembrance of the Blef- 
we enjoyed, from the happy 
of her never forgotten Virtues, 
adds fo much to the general Affiiction, 
w deep a Senfe muft it ftrike into 
the Breaft of your Majefty, the im- 
Mediate and daily Witnefs of her in- 
¢himable Accomplifhments. 
At the fame Time that we prefume 





our real Sorrow at your Royal Feet; 
we cannot but bisfs God for the Pre. 
fervation of your Majefty’s molt pre» 
cious Life, on which the Welfare and 
Happinefs of thefe Kingdoms do in 
fo great a Meafure depend ; humbly 
befteching your Majefty, under this 
fevere Misfortune, fo to moderate 
your Grief, as not to endanger a Healch 
of fuch infinite Importance to all your 
People, and to exert that Princely 
Fortitude of Mind, which alone cam 
revive our difconfolate Spirits; and, 
by leflening your Majefty’s Grief, ale 
leviate that of your faithful Subjeéts.. 

Your Majefty’s gracious Declaration 
that the Affairs of the Publick thall 
fuffer no Delay or Interruption from 
you, on any Account whatfoever, is 
a frefh Inftance of your Majefty’s 
making the Welfare of your People 
your firft Care in all Circumftances, 
and under all Trials ; and muft be the 
{trongefe Iaducement to us, if any 
were wanting, to lay afide all Heats 
and Animofities. As your Majefty 
has always founded the Glory of your 
Reign, in preferving the Religious 
and Civil Rights of your People, and 
fteadily purfuing their Profperity and 
Happinefs; fo we, in Return, place 
our great Security under God, for 
thofe invaluable Bleffings, in the Safe. 
ty of your Majefty’s moft facred Pere 
fon and Government, which we will 
always fupport to the utmoft of eur 
Power, excited by all the Ties of 
Duty and Gratitude, to perfeveres 
with unalterable Zeal and Affection 
in our Loyalty to your Majefty, and 
an unfhaken Regard to the Honour 
and Dignity of your Crown. 


His Majefly’s moft gracious Anfwer, 


My Lords, 
I Thank you for this dutiful Addrefs, 
and for your Zeal for my Perfon 
and Governent. The affectionate Man- 
ner in which you exprefs the jut 
Senfe 
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Senfe you have’ of my great Lofs, 
gives me the-moft acceptable Proof of 
your real Concern for me and my Fa- 
mily. 


On’ Thurfday the 26th, the humble 
Adirefs of the Hon. Houfe of Com- 
mons was prefented to the King, as 

VS. 


Mop gracious Sovereign, 

E your Majefty’s moft duti- 

ful and loyal Subjects, the 
Conimons of Great Britain in Par- 
Yiament affembled, beg Leave to re- 
turn our moft humble and grateful 
Thanks for your Majefty’s moft gra- 
cions Speech from the Throne. 

To fpeak our utmoft Senfe of the 
great Lofs your Majefty and thefe 
Kingdoms have lately fuftained, would 
be to revive and aggravate, what we 
with to alleviate and difpel ; but we 
hope your Majefty will pardon the In- 
trufion of our fincere Condolence, when 
you refleé& on the double Dury, by 
which we are bound, as affectionate 
SubjeAs to your Majefty, and as Re- 

fentatives of the People of Great 

tain, not to pafs over in Silence 
this Object of your Diftrefs, and their 
univerfal Mourning. 
~ When we refleé&t on the amiable 
privare Charaéter of that great Prin- 
ecfs; on her perional and domeftick 
Merit, as an indulgent and inftruétive, 
Parent, a mild and i gracious Miftrefs ; 
or, with Regard to your Majefty, as 
uniting in one all the different Cha- 
tatters of the mof pleafing as well 
as conftant Companion ; the moft able 
as well as the moft faithful Friend . 
the moft tender as well as the moft 
obfervant Wife ; when we reflect on 
thefe Circumftances, we mourn her 
Lofs, as the greateft with which your 
Majefty and your Royal Houfe could 
have been afflicted : But when we 
turn onr Thoughts to her great and 


| ration, how can we fufficiently praife 
} or admire her Condnét, either in the 
| Prefence or Abfence of your Majefty ? 


mit, as able to command, and equally 


+ might vainly try to adminifter ; yet, 





publick Virus, her Love of Jurltice, 


her Attachment to the Laws and Prin. 
ciples of this wife and happy Confti. 
tution, ‘her extenfive Charities, her 
boundlefs Benevolence, her Suctour 
to,Diftrefs, her Favour to Merit, her 
Lenity to all; when we confide 
thefe Parts of her high Charaéter, ir 
is .no longer for particular and perfo. 
nal Caufes that we grieve, it isa Na 
tional Lofs we lament. 

If a due Submiffion to fuperior Au. 
thority, and a due Exercife of Power, 
when committed to her Hands, are 
the ftrongeft Marks of Excellence in 
both’ Parts of Government ; and if 
thefe juftly claim Praife and Admi- 
















In the firft we faw the moft conftant 
Compliance with your Will ; in the 
Jaft, the true Reprefentation of him, 
with whofe delegated Authority fhe 
was vefted ; for all her Aéts were 
great, and wife, and good ; alternate. 
ly we beheld her Submiffion in this 
Charaéter, and fele her Mildnefs in 
the other ; and the Tranfition to her 
was eafy, whofe Abiliries were equal 
to any Situation, and whofe Temper 
could conform to all ; as refigned to 
the Duties of a Queen Confort, as 
capable of the High Office of Guar- 
dian of the Realm ; as ready to fub- 















an Example to a}l Sovereigns, when 
fhe ruled, and to all Subjeéts when 
fhe obey*d. 

And tho’ your Majefty’s juft and 
great Concern on this Occafion, would 
perhaps receive 110 Extenuation from 
the Comfort your faithful Commons 










that nothing might be wanting of 
our Parts, which may contribute 
the making your Majefty’s Govert- 
ment’ (the Source of our Profperity) 
as eafy to’ yourfelf, as it has evét 
been to your Subjeéts ; we do affure 
your Majefty, that we will not only 

carefully 
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carefully ayoid all Heats and Animo- 
fities, but will, with the greateft 
Readinefs, effectually raife the Sup- 
plies neceffary for the Service of the 
current Year, and witha Zeal and 
Affection becoming the Reprefenta- 
tives of a grateful People, make all 
ntcefflary Provifions for the Honour, 
Peace, and Security of your Crown 
and Kingdoms ; demonftrating to all 
the World, that the Support of your 
Majefty’s Government, and the pub- 
lick Safety, are conftantly our Care, 
and that we defjre nothing more than 
the Preferyation of our wife and ex- 
cellent Conftitution in the fame hap- 
py, firm and envy’d Situation, in 
avhich it was deliver’d down to us 
from our Anceftors, and your Maje- 
fty’s great Predeceflors, 





But whilft by thefe Means we en= 
deavour to prevent any additional 
Difquiet from approaching your Royall 
Perfon, we muft beg Leave to hy 
again before your Majefty the anxious 
Grief of your whole People, toge- 
ther with their humble and moft ear- 
neft Wifhes, that your Majefty’s 
known Refolution may aid Time, im 
alleviating your Sorrow for that Lofs 
which nothing cin repair, and in 
reftoring to your Majefty that Tram 
quillity of Mind, which can alone 
free us from the moft felicitous Fears 
for a Life, on which the Happinefs 
of your Royal Family, and of this 
afflicted Nation, fo immediately de- 
pends, 





